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A  PROPOSED  CONSTITUTIONAL  AMENDMENT 
TO  ESTABLISH  A  BILL  OF  RIGHTS  FOR 
CRIME  VICTIMS 


TUESDAY,  APRIL  23,  1996 

U.S.  Senate, 
Committee  on  the  Judiciary, 

Washington,  DC. 
The  committee  met,  pursuant  to  notice,  at  10:08  a.m.,  in  room 
SD-226,  Dirksen  Senate  Office  Building,   Hon.   Orrin  G.   Hatch 
(chairman  of  the  committee),  presiding. 

Also  present:  Senators  Grassley,  Brown,  Kyi,  Leahy,  and  Fein- 
stein. 

OPENING  STATEMENT  OF  HON.  ORRIN  G.  HATCH,  A  U.S. 
SENATOR  FROM  THE  STATE  OF  UTAH 

The  Chairman.  We  are  happy  to  welcome  all  of  you  to  the  Judici- 
ary Committee  here  today.  Today,  the  committee  is  convened  to 
take  testimony  on  a  proposed  amendment  to  the  Constitution  of  the 
United  States  that  would  adopt  into  our  fundamental  law  the  fol- 
lowing proposition:  The  interests  of  the  victims  of  crime  £ire  enti- 
tled to  the  same  respect  as  the  interests  of  those  charged  with 
crime. 

That  goal  is  as  worthy  of  oiu*  consideration — indeed,  it  is  as  noble 
as  any  goal  that  the  Congress  could  strive  to  accomplish.  After  all, 
only  a  victim  can  truly  understand  the  pain  that  crime  causes.  It 
is  the  victim  more  than  anyone  else  who  is  cheated  or  robbed  or 
assaulted.  It  is  the  victim  whose  wounds  must  be  healed  and  it  is 
the  victim  above  all  else  who  is  most  deserving  of  our  efforts  to 
eliminate  the  violence  that  plagues  our  communities. 

We  and  all  other  responsible  Government  officials  should  do  our 
utmost  to  ensure  that  the  criminal  justice  system  serves  the  inter- 
ests of  victims  as  well  as  the  public  generally.  To  ensure  that  the 
criminal  justice  system  treats  crime  victims  with  fairness,  decency, 
and  compassion,  and  to  ensure  that  the  criminal  justice  system 
never  exults  the  rights  of  criminals  over  the  interests  of  victims, 
we  are  holding  this  hearing  today. 

I  want  to  thank  my  colleague  on  this  committee,  Senator  Jon 
Kyi,  for  all  of  his  hard  work  on  this  proposal.  I  also  want  to  thank 
my  colleagues  in  the  House  of  Representatives  and  the  sponsor  of 
the  House  companion  of  this  amendment,  Judiciary  Committee 
Chairman  Henry  Hyde,  for  all  the  time  he  has  spent  on  this  issue 
and  for  his  willingness  to  appear  before  the  committee  today. 

(1) 


So  what  I  will  do  is,  in  the  interests  of  Congressman  Hyde's  time, 
I  will  put  the  rest  of  my  remarks  into  the  record. 
[The  prepared  statement  of  Senator  Hatch  follows:] 

Prepared  Statement  of  Senator  Orrin  G.  Hatch 

Today,  the  Committee  is  convened  to  take  testimony  on  Senate  Joint  Resolution 
Number  52.  That  resolution  would  submit  to  the  States  for  ratification  an  amend- 
ment to  the  Constitution  of  the  United  States.  The  purpose  of  that  amendment  is 
to  adopt  into  our  fundamental  law  the  following  proposition:  The  interests  of  victims 
of  crime  are  entitled  to  the  same  respect  as  the  interest  of  those  charged  with  crime. 

That  goal  is  as  worthy  of  our  consideration — indeed,  it  is  as  noble — as  any  goal 
that  the  Congress  could  strive  to  accomplish.  Crime  is  an  insult  to  our  entire  soci- 
ety. It  has  effects  that  are  both  immediate  and  remote.  Crime  causes  physical,  psy- 
chological, and  economic  injuries  to  its  victims  and  to  society;  it  coarsens  society  by 
leading  us  to  distrust  our  fellow  citizens;  it  creates  in  all  of  us  a  pervasive  and  en- 
during sense  of  fear;  and  it  cheapens  the  sense  of  communal  life  that  we  wish  to 
enjoy  and  preserve  for  our  children. 

But  at  the  same  time,  only  a  victim  truly  can  understand  the  pain  that  crime 
causes.  It  is  the  victim,  more  than  anyone  else,  who  is  cheated,  or  robbed,  or  as- 
saulted; it  is  the  victim  whose  wounds  must  be  healed;  and  it  is  the  victim,  above 
all  else,  who  is  most  deserving  of  our  efforts  to  eUminate  the  violence  that  plagues 
our  communities.  We,  and  all  other  responsible  government  officials,  therefore 
should  do  our  utmost  to  ensure  that  the  criminal  justice  system  serves  the  interests 
of  victims  as  well  as  the  public  generally;  to  ensure  that  the  criminal  justice  system 
treats  crime  victims  with  fairness,  decency,  and  compassion;  and  to  ensure  that  the 
criminal  justice  system  never  exalts  the  rights  of  criminals  over  the  interests  of  vic- 
tims. 

I  want  to  thank  my  colleague  on  this  Committee,  Senator  Kyi,  for  all  of  his  hard 
work  on  this  proposal.  I  also  want  to  thank  my  colleague  in  the  House  of  Represent- 
atives, the  Republican  Sponsor  of  this  amendment.  Congressman  Henry  Hyde,  for 
all  of  the  time  that  he  has  spent  on  this  issue  and  for  his  willingness  to  appear  be- 
fore this  Committee  today. 

Any  decision  to  amend  the  Constitution  should  be  treated  as  a  matter  of  surpass- 
ing importance.  In  Article  VI  of  our  Constitution,  the  Framers  presciently  imposed 
significant  hurdles  that  must  be  overcome  before  our  Constitution  can  be  amended. 
The  Framers  did  so  in  part  because  they  knew  that  the  Congress  and  the  States 
could  remedy  social  ills  through  legislation.  For  that  reason,  among  others,  we 
should  not  lightly  conclude  that  a  problem  is  so  overwhelming  or  so  intractable  that 
legislation  is  inadequate  to  correct  whatever  injustice  we  face.  It  is  true  far  more 
oflen  than  not  that  legislation  is  ample  to  address  whatever  social  problem  we 
confront.  When  that  is  true,  we  should  follow  the  more  conservative — and,  in  my 
view,  more  prudent — course  of  remedying  a  problem  by  enacting  legislation,  instead 
of  amending  the  Constitution. 

In  this  regard,  let  me  remind  everyone  of  an  important  event  that  occurred  last 
week.  Last  week,  the  Congress  passed  the  Terrorism  Prevention  Act  and  sent  it  to 
the  President  for  his  signature.  Title  II  of  that  Act  is  the  Mandatory  Victims  Res- 
titution Act  of  1996.  That  law  is  designed  to  ensure  that  the  victims  of  crime,  or 
their  survivors,  properly  receive  restitution  from  a  wrongdoer  for  the  harm  that  he 
has  caused.  When  that  act  becomes  law,  it  doubtless  will  promote  many  of  the  inter- 
ests that  underlie  this  proposed  constitutional  amendment. 

Although  amending  the  Constitution  is  always  an  important  matter,  I  believe  that 
the  amendment  process  is  an  enormously  valuable  part  of  our  Constitution.  We  al- 
ways should  approach  with  caution  the  process  of  amending  the  Constitution,  but 
we  never  should  fear  that  course.  As  the  Supreme  Court  once  noted:  "Time  works 
changes,  brings  into  existence  new  conditions  and  purposes.  Therefore  a  principal 
to  be  vital  must  be  capable  of  wider  application  than  the  mischief  which  gave  it 
birth.  This  is  peculiarly  true  of  constitutions.  They  are  not  ephemeral  enactments, 
designed  to  meet  passing  occasions.  They  are,  to  use  the  words  of  Chief  Justice  Mar- 
shall, 'designed  to  approach  immortality  as  nearly  as  human  institutions  can  ap- 
proach it.'"  [Weems  v.  United  States,  217  U.S.  349  (1910)]  If  we  conclude,  after  seri- 
ous deliberation,  that  the  only  way  fully  to  address  a  contemporary  problem  is  to 
amend  the  Constitution,  we  should  take  that  step  resolutely.  Indeed,  when  contem- 
porary circumstances  demand  that  we  amend  the  Constitution,  the  failure  to  carry 
out  that  responsibility  could  have  the  unfortunate  effect  of  encouraging  the  courts 
to  stray  from  their  role  as  adjudicators  and  to  become  legislators,  instead. 


The  proposal  before  us  seeks  fundamentally  to  realign  the  criminal  justice  proc- 
ess. For  most  of  our  history,  that  process  focused  exclusively  on  three  parties:  The 
poUce,  because  they  investigate  and  apprehend  wrongdoers;  the  prosecution,  because 
it  must  seek  vindication  for  the  wrongs  done  to  society;  and  the  accused,  because 
he  must  answer  whatever  charges  are  brought  against  him  and  must  pay  whatever 

f>enalty  is  imposed.  In  the  past,  the  law  showed  Uttle  concern  for — indeed,  it  showed 
ittle  recognition  of — the  interests  of  victims,  even  though  they  were  the  ones  who 
suffered  most  immediately  whatever  insult  the  wrongdoer  caused.  Over  time,  this 
body  and  others  realized  that  the  interests  of  victims  should  be  recognized  by  the 
law.  We  have  sought  to  remedv  these  shortcomings  of  the  criminal  justice  system 
by  amending  the  Criminal  Code  and  the  Rules  of  Criminal  Procedure  in  order  to 
ensure  that  the  victims  of  crime  are  treated  with  the  dignity  and  respect  that  is 
due  them.  Congress  also  has  enacted  a  broad  statement  of  victim's  rights  containing 
provisions  similEU-  to  the  proposed  constitutional  amendment.  [42  U.S.C.  §  10606] 

The  proposed  constitutional  amendment  before  us  today  focuses  principally  on  the 
stage  of  the  criminal  justice  process  that  conmiences  when  charges  are  brought  and 
concludes  when  sentence  is  imposed.  This  proposal  would  guarantee  victims  various 
benefits.  Among  them  are  the  following: 

The  opportunity  to  be  present  at  every  proceeding  involving  the  defendant; 

The  right  to  be  heard  at  sentencing,  which  includes  the  right  to  object  to  a  plea 
bargain; 

llhe  right  to  be  notified  about  the  release  or  escape  of  a  defendant  or  prisoner; 

And  the  right  to  reasonable  measures  to  protect  a  victim  from  violence  or  intimi- 
dation by  an  accused  or  convicted  offender. 

Each  of  these  reforms  may — and  probably  would — make  a  valuable  contribution 
toward  a  better  criminal  justice  system.  Nevertheless,  we  cannot  fail  to  recognize 
that  elevating  the  rights  of  victims  to  constitutional  status  presents  some  serious 
pubUc  policy  questions.  Some  of  those  questions  are  the  following:  Who  is  a  "victim'7 
How  will  this  constitutional  amendment  be  enforced?  In  particvdar,  can  a  defendant 
challenge  his  conviction  on  the  ground  that  this  victims'  right  amendment  was  vio- 
lated? What  happens  when  a  victim  objects  to  a  plea  bargain?  Suppose  a  victim  can 
force  a  case  to  go  to  trial  over  the  prosecutor's  objection — will  that  have  the  effect 
of  discouraging  prosecutors  from  seeking  indictments  in  some  cases? 

We  have  several  witnesses  who  will  testify  today.  Representative  Henry  Hyde  will 
speak  first.  He  will  be  followed  by  a  panel  of  four  persons:  Katherine  Prescott  is 
the  National  President  of  Mothers  Against  Drunk  Driving.  Ralph  Hubbard  is  the 
state  coordinator  of  Parents  of  Murdered  Children  of  New  York.  Patricia  Pollard  is 
a  victim  of  crime.  Finally,  this  panel  will  have  John  Walsh,  the  host  of  America's 
Most  Wanted. 

The  third  panel  will  have  CoUene  Campbell,  who  is  a  victim  of  crime.  Rita  Gold- 
smith is  the  National  Spokesperson  of  the  Parents  of  Murdered.  And  Bob  Preston 
is  the  President  of  the  Executive  Board  of  the  National  Victim  Constitutional  Net- 
work. 

Finally,  otir  last  panel  will  have  four  people.  Professor  Paul  Cassell  is  on  the  fac- 
ility at  the  University  of  Utah  School  of  Law.  Steve  Twist  is  a  former  prosecutor 
and  is  the  author  of  the  Arizona  victims'  bill  of  rights.  Bruce  Fein  of  Great  Falls, 
Virginia,  has  written  numerous  articles  for  the  news  media.  And  Professor  Jamin 
Raskin  is  at  the  Washington  College  of  Law  of  American  University,  in  Washington, 
D.C. 

At  this  time,  I  would  like  to  recognize  my  colleague.  Senator  Biden,  the  Ranking 
Member  of  this  Committee. 

The  Chairman.  If  I  could  defer,  I  think  what  we  will  do  is  take 
Congressman  Hyde's  testimony,  because  he  has  to  get  back,  and 
then  we  will  turn  to  comments  by  other  members  of  the  committee, 
if  that  is  all  right  with  my  colleagues.  So  why  don't  we  turn  to  you. 
Congressman  Hyde,  and  then  I  will  turn  the  gavel  over  to  Senator 
Kyi,  who  is  the  prime  sponsor  of  this  amendment,  and  he  will  con- 
duct the  hearing  from  that  point  on.  But  I  am  going  to  stay  and 
listen  to  you,  Congressman  Hyde. 

STATEMENT  OF  HON.  HENRY  HYDE,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  ILLINOIS 

Representative  Hyde.  Thank  you,  Senator  Hatch,  and  Senator 
Kyi,  Senator  Feinstein  and  my  good  friends.  Senators  Grassley  and 


Brown.  This  is  a  great  honor  to  be  here  before  this  distinguished 
committee,  and  especially  on  behalf  of  such  a  worthy  amendment. 

As  everyone  who  reads  a  newspaper  knows,  violent  criminals 
damage  and  destroy  the  lives  of  innocent  victims  every  day.  When 
law  enforcement  officials  accuse  people  of  committing  violent 
crimes,  those  accused  persons  have  a  wide  array  of  legal  rights, 
many  of  which  are  constitutionally  guaranteed.  Those  rights  pro- 
tect persons  against  imjust  convictions  and  allow  them  to  ftiUy 
present  their  side  of  the  story,  and  this  is  as  it  should  be  and  we 
are  not  here  to  change  that. 

I  was  surprised  at  going  through  a  litany  of  the  rights  that  de- 
fendants, that  the  accused,  have:  The  right  to  the  presumption  of 
innocence,  the  right  to  due  process,  the  right  to  equal  protection  of 
the  law,  the  right  to  confront  witnesses,  the  right  against  self-in- 
crimination, the  right  to  a  jiuy  trial,  the  right  to  a  speedy  trial,  the 
right  to  counsel,  the  right  to  be  free  from  unreasonable  searches 
and  seizures,  the  right  to  avoid  double  jeopardy,  the  right  to  sub- 
poena. All  of  these  rights  we  have  assembled — and  rightly  so,  prop- 
erly so — ^to  protect  defendants  from  being  unjustly  convicted  and  in 
the  interests  of  justice. 

But  when  you  think  about  justice,  you  think  about  the  bUnd  lady 
holding  up  the  scales,  and  those  scales  should  be  equally  balanced. 
It  seems  to  me  there  is  a  tremendous  imbalance  in  the  rights  of 
the  accused  as  against  the  rights  of  the  most  interested  party  to 
the  crime,  and  that  is,  the  right  of  the  victim  to  be  present,  to  be 
heard,  to  understand  and  be  a  part  of  the  proceedings. 

I  believe  the  time  has  come  to  provide  specific,  defined  rights 
under  Federal  law  to  those  who  have  suffered  violence  and  intimi- 
dation at  the  hands  of  criminals.  Only  one  who  has  experienced  the 
devastation  of  a  violent  crime  can  imagine  the  anguish  of  victims 
who  must  go  through  criminal  trials  in  which  the  defendant  has 
every  right  meticulously  protected,  while  the  victim  has  reasonably 
and  relatively  no  rights  at  all.  Crime  victims  deserve  constitutional 
protections,  just  as  accused  persons  are  protected  constitutionally. 

Many  people  criticize  Congress  for  filing  so  many  constitutional 
amendments,  and  I  agree  the  Constitution  is  an  important  docu- 
ment; it  is  the  basic  document  and  shouldn't  be  treated  as  Silly 
Putty.  It  isn't  a  draft.  It  is  the  basic  document  against  which  we 
measure  all  our  laws,  but  if  the  rights  of  the  accused  in  the  inter- 
ests of  justice  are  elevated  to  the  dignity  of  a  constitutional  amend- 
ment and  constitutional  protection,  then  it  seems  to  me  we  can  do 
no  less  than  elevate  the  rights  and  decency  and  civility  and  hu- 
manity of  the  victims  to  constitutional  dignity. 

I  couldn't  help  but  think  of  this  imbalance  last  week  when  the 
Nation  remembered  the  victims  of  the  terrible  tragedy  in  Okla- 
homa City.  As  the  Government  prepares  to  go  to  trial,  the  two  men 
who  are  accused  have  numerous  constitutional  and  legal  protec- 
tions. At  the  same  time,  the  victims,  like  the  family  of  the  bloodied 
child  carried  by  the  fireman  in  the  famous  picture,  have  no  rights 
rising  to  the  level  of  constitutional  protection. 

While  that  picture  spoke  volumes  for  the  victims  of  Oklahoma 
City,  I  think  the  rights  provided  in  this  amendment  may  be  even 
more  important  in  the  hundreds  of  criminal  cases  we  never  hear 
about.   Mr.   Chairman,   this   amendment  goes   to  many  kinds  of 


crimes,  but  I  want  to  focus  my  remarks  on  one  kind  of  crime  that 
ought  to  be  of  special  interest  to  us  all. 

I  am  deeply  concerned  about  the  hundreds  of  women  and  chil- 
dren who  are  victims  of  domestic  violence  every  day.  For  far  too 
long,  we  as  a  society  have  stood  silently  by  while  domestic  abusers 
have  beaten,  tortured,  maimed,  and  murdered  innocent  women  and 
children.  Silence  has  enabled  these  predators,  but  this  amendment 
will  empower  their  victims.  This  amendment  will  empower  these 
victims  by  giving  them  knowledge  of  when  they  may  confront  their 
attackers  in  court,  by  giving  them  the  opportunity  to  speak  in  court 
about  the  resolution  of  the  case,  by  giving  them  government  protec- 
tion from  physical  harm  £ind  intimidation,  and  by  giving  them  res- 
titution from  their  attackers.  And,  last,  this  amendment  will  give 
the  victims  of  domestic  abuse  the  power  they  need  to  call  their 
abusers  to  account  pubHcly  for  their  crime. 

Mr.  Chairman,  you  and  every  member  of  this  committee  have 
worked  to  uphold  family  values  in  many  areas  and  I  believe  this 
is  another  area  in  which  we  continue  to  work  together  to  further 
those  values.  The  very  welcome  support  of  Senator  Feinstein  dem- 
onstrates the  bipartisan  nature  of  this  effort,  and  I  want  to  thank 
Senator  Kyi  for  being  the  driving  force  behind  this  amendment  and 
I  look  forward  to  working  with  ^1  the  interested  parties  to  advance 
this  amendment  further. 

We  will  proceed  over  on  the  House  side  at  the  earliest  possible 
moment — ^that  is  already  in  negotiation  for  full  committee  hearings 
on  this  amendment — and  proceed  from  there.  So  I  thank  you  for 
the  opportunity  to  testify  here  today. 

The  Chairman.  Well,  thank  you.  Chairman  Hyde.  We  appreciate 
yoiu-  leadership  as  chairman  of  the  Judiciary  Committee  in  the 
House  and  in  so  many  other  ways.  We  particularly  want  to  note 
your  leadership  on  the  terrorism  bill  this  past  week — ^we  felt  that 
without  it,  it  wouldn't  have  passed — and  also  this  bill  and  the  bill 
that  contained  mandatory  restitution  for  victims  in  Federal  cases, 
among  other  things.  So  we  are  really  honored  to  have  you  here  and 
appreciate  having  your  wisdom  and  your  testimony  before  our  com- 
mittee here  this  day. 

Representative  Hyde.  Thank  you,  Senator. 

The  Chairman.  Are  there  any  questions  for  Chairman  Hyde? 

Senator  Leahy.  Mr.  Chairman, 

The  Chairman.  Do  you  have  questions? 

Senator  Leahy.  I  do. 

The  Chairman.  Senator  Leahy. 

Senator  Leahy.  Just  a  couple  of  comments.  One,  Mr.  Chairman, 
I  would  ask  that  my  whole  opening  statement  be  included  in  the 
record. 

The  Chairman.  Well,  we  will  go  to  your  opening  statement  a  bit 
later. 

Senator  Leahy.  I  want  to  commend  Chairman  Hyde,  and  this 
may  frighten  him.  I  was  in  Vem  ont  yesterday  and  was  praising 
Chairman  Hyde.  By  the  time  the  word  gets  back  to  Illinois,  of 
course,  you  may  find  that  term  Umits  has  occurred  and  that  you 
will  be  out  of  office  before  the  week  is  over. 

Representative  Hyde.  On  the  contrary,  I  would  like  a  transcript 
of  your  remarks.  [Laughter,] 


Senator  Leahy.  You  can  either  accept  them  or  denounce  them 
when  you  go  back  home,  depending  upon  the  audience. 

Representative  Hyde.  I  accept  them  sight  unseen. 

Senator  Leahy.  Well,  you  were  so  good  in  helping  include  the 
provisions  for  the  Victims  of  Terrorism  Act.  Your  commitment  to 
the  victims  of  terrorism  was  so  important  in  that.  Senator  Hatch 
worked  with  me  to  include  it  in  the  Senate  version,  but  the  fact 
that  you  had  it  in  the  House  version  made  a  big  difference  and  I 
was  commending  you  for  that. 

Your  statement  today — I  know  of  yoiu*  concern  about  victims, 
similar  to  mine.  When  I  was  a  prosecutor,  I  used  to  see  us  spend 
any  amoiint  of  money  necessary  to  convict  somebody,  as  we  should, 
but  many  times  we  left  a  penniless,  broken  victim.  Whether  it  is 
domestic  violence — one  example  I  used  was  a  police  chief  in  a  small 
town,  sole  support  of  his  mother,  widowed  mother,  and  his  family, 
and  he  was  killed  in  a  shoot-out.  The  State  of  Vermont  spent  hun- 
dreds of  thousands  of  dollars  just  on  the  medical  bills  of  the  person 
who  shot  him  and  then,  of  course,  all  the  trial  and  incarceration. 
I  went  around  the  State  to  law  enforcement  people  to  take  up  a  col- 
lection to  bury  the  chief.  There  was  no  provision  even  for  that,  to 
say  nothing  about  doing  something  to  help  his  family. 

We  have  done  a  lot  in  bills.  We  have  got  to  do  more  to  make  sure 
we  keep  the  Crime  Victims  Fund  stable.  We  have  a  rainy  day  fund 
in  it.  We  have  to  have  a  way  so  that  it  doesn't  get  tiuned  on  and 
off,  and  the  only  concern  I  always  raise — and  you  have  heard  me 
raise  it  before,  coming  from  a  State  with  probably  the  shortest  con- 
stitution in  the  country.  We  are  used  to  keeping  our  constitutions 
very  short  and  I  always  raise  just  that  one  caveat.  Where  do  we 
amend  our  Constitution  and  how  infrequently  do  we  do  it?  In  Ver- 
mont, of  course,  it  has  worked  very  well  by  not,  but 

Representative  Hyde.  Senator,  I  agree  with  you.  I  don't  think  we 
should  continue  to  add  on  amendments  that  don't  really  deserve 
constitutional  dignity,  but  I  do  submit  victims'  rights,  especially 
against  a  context  of  defendants'  rights,  which  are,  many  of  them, 
in  the  Constitution,  deserve  that  dignity  and  that  fundamental  na- 
ture because  statutes  luifortunately  are  not  observed  all  the  time 
by  courts  and  once  the  trial  is  over,  it  is  over.  So  I  think  these  folks 
who  have  suffered  at  the  hands  of  criminals  are  entitled  to  that 
much  and  I  don't  think  it  will  burden  the  Constitution. 

Senator  Leahy.  Well,  let  us  continue  to  work,  as  you  and  I  have 
on  so  many  things  over  the  last  20  years.  We  have  worked  very 
closely  together  on  a  lot  of  issues,  and  let  us  do  this.  I  am  a  strong 
believer,  and  I  felt  this  as  a  prosecutor,  that  victims  should  be  al- 
lowed to  testify  at  sentencing  hearings,  that  they  should  be  much 
involved  in  that. 

Even  though  we  had  no  law  on  this  in  Vermont,  I  used  to  have 
victims  get  actively  involved  in  each  part  of  our  preparation  for 
trial  and  I  would  make  sure  their  views  were  heard  at  sentencing. 
I  think  that  should  be  something  that  any  victim  who  wants  to  be 
heard  in  sentencing  ought  to  be.  I  just  feel  very,  very  strongly 
about  that.  I  have  some  of  the  friends  who  disagree  with  me,  but 
I  feel  strongly,  as  I  am  sure  you  do.  So  let  us  work  together  on  this. 

Representative  Hyde.  Thank  you.  Senator. 

Senator  Leahy.  Thank  you.  Thank  you,  Mr.  Chairman. 


The  Chairman.  Thank  you. 

Senator  Brown. 

Senator  BROWN.  Mr.  Chairman,  I  appreciate  very  much  your 
coming  over.  It  is  always  a  deUght  to  hear  you  and  a  particular  de- 
hght  to  have  you  join  us  here.  Let  me  ask  some  questions  that  I 
know  will  be  addressed  later,  but  I'd  be  interested  in  your  thoughts 
on  it. 

Included  in  the  constitutional  amendment,  proposed  by  Senator 
Kyi,  which  this  committee  will  consider  are  such  things  as  the 
right  to  full  restitution  from  the  convicted  offender,  the  right  to 
reasonable  measures  to  protect  the  victim  from  violence  and  the 
right  to  be  informed  and  be  present  at  proceedings. 

How  would  these  measures,  these  rights,  be  enforced?  How 
would  we,  for  example,  protect  the  victim  from  violence?  Would  this 
become,  then,  a  constitutional  obligation  to  be  pgiid  for  by  the  local 
government  or  the  State  government  or  the  National  Grovemment? 

Representative  Hyde.  I  think  statutes  will  have  to  implement 
this  amendment  once  it  is  adopted,  and  that  is  a  very  practical 
problem,  but  the  State  always  finds  a  way  to  provide  the  accused 
with  free  counsel.  We  can  find  a  way  to  protect  the  victims  if  that 
is  needed.  Now,  not  every  case  would  require  that,  but  where  you 
have  a  violent  pattern  of  conduct,  the  victim  is  entitled  to  the  pro- 
tection, it  seems  to  me,  that  the  State  can  offer.  That  will  cost  some 
money.  I  grant  you  that,  although  there  are  many  ways  to  protect 
people  through  anonymity.  We  do  it  in  the  witness  protection  pro- 
gram. We  find  funds  to  protect  cooperating  criminals.  So  I  think  in 
the  interests  of  a  civilized  society  we  can  find  ways  to  protect  vic- 
tims who  have  already  been  victimized. 

Senator  Brown.  I  find  myself  agreeing  that  obviously  we  should. 
I  find  myself  concerned  about  potential  court  determinations  in  this 
area.  I  think  of  some  of  the  warnings  and  assistance  for  the 
accused's  rights  where  what  happens,  in  effect,  is  society  is  penal- 
ized when  a  poHceman  makes  a  mistake  on  a  somewhat  com- 
phcated  procedure  with  regard  to  search  and  seizure. 

I  find  myself  wondering,  for  example,  if  indeed  proper  informa- 
tion is  not  given  to  a  victim,  if  that  might  mean  that  a  court  would 
throw  out  a  conviction  because  a  victim  had  not  received  proper  no- 
tification. 

Representative  Hyde.  Well,  I  would  hope  not.  There  is  an  ambi- 
guity or  a  problem  there.  We  don't  want  to  vitiate  the  trial.  We 
don't  want  to  have  the  withholding  of  proper  information  from  the 
victim  redound  to  the  benefit  of  the  accused  because  the  accused 
has  hardly  been  prejudiced  by  that,  but  each  case  would  stand  on 
its  merits. 

I  think  these  are  the  things  that  will  have  to  be  considered  at 
hearings  and  if  language  changes  are  appropriate,  they  will  be 
adopted,  but  I  would  not  think  failure  to  notify  a  victim  either  way 
would  upset  a  conviction.  It  ought  not  and  that  isn't  the  result  in- 
tended. 

Senator  Brown.  Thank  you. 

The  Chairman.  Well,  Congressman  Hyde,  we  are  grateful  for  you 
taking  time  out  of  what  we  know  is  a  really  busy  schediile  to  come 
over  here  and  enhghten  us  and  we  appreciate  it  very  much.  We 
enjoy  working  with  you. 
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Representative  Hyde.  Thank  you  very  much.  Thank  you. 

The  Chairman.  So  we  will  let  you  go. 

Representative  Hyde.  Thank  you. 

The  Chairman.  Thanks. 

Well,  this  proposed  constitutional  amendment  before  us  today  fo- 
cuses principally  on  the  stage  of  the  criminal  justice  process  that 
commences  when  charges  are  brought  and  concludes  when  sen- 
tence is  imposed.  This  proposal  would  guarantee  victims  various 
benefits.  Among  them  are  the  following:  the  opportunity  to  be 
present  at  every  proceeding  involving  the  defendant;  the  right  to  be 
heard  at  sentencing,  which  includes  the  right  to  object  to  a  plea 
bargain;  the  right  to  be  notified  about  the  release  or  escape  of  a 
defendant  or  prisoner;  and  the  right  to  reasonable  measures  to  pro- 
tect a  victim  from  violence  or  intimidation  by  £in  accused  or  con- 
victed offender. 

Now,  each  of  these  reforms  may,  and  probably  would  make  a  val- 
uable contribution  toward  a  better  criminal  justice  system.  Never- 
theless, we  cannot  fail  to  recognize  that  elevating  the  rights  of  vic- 
tims to  constitutional  status  presents  some  very  serious  constitu- 
tional policy  questions.  Some  of  these  questions  are  the  following. 
Who  is  a  victim?  I  would  like  to  have  our  expert  witnesses  answer 
some  of  these  questions.  Who  is  a  victim?  How  will  this  constitu- 
tional amendment  be  enforced?  In  particular,  can  a  defendant  chal- 
lenge his  conviction  on  the  ground  that  this  victims  rights  amend- 
ment was  violated? 

What  happens  when  a  victim  objects  to  a  plea  bargain?  Suppose 
a  victim  can  force  a  case  to  go  to  trial  over  the  prosecutor's  objec- 
tion. Will  that  have  the  effect  of  discouraging  prosecutors  from 
seeking  indictments  in  some  cases? 

Now,  we  have  several  witnesses,  including  victims,  legislators 
and  scholars,  who  will  help  us  take  a  careful  look  at  these  ques- 
tions, and  I  look  forward  to  hearing  their  testimony  and  reading 
their  testimony.  At  this  point,  I  am  going  to  turn  the  gavel  over 
to  the  distinguished  Senator  from  Arizona,  who  is  the  prime  author 
of  this  amendment,  and  I  will  put  Senator  Thurmond's  statement 
in  the  record. 

[The  prepared  statement  of  Senator  Thurmond  follows:! 

Prepared  Statement  of  Senator  Strom  TmrnMOND,  a  U.S.  Senator  from  the 
State  of  South  Carolina 

Mr.  Chairman,  I  recall  in  1982,  when  I  was  serving  as  Chairman  of  this  Commit- 
tee, President  Reagan's  Task  Force  on  Victims  of  Crime  made  a  number  of  proposals 
to  assist  crime  victims.  They  included  a  recommendation  that  the  current  Sixth 
Amendment  be  amended  to  provide  a  victim's  right  of  allocation. 

We  have  an  opportunity  now  in  both  Houses  of  Congress  to  pass  an  appropriate 
proposal  to  amend  the  Constitution  and  provide  rights  to  crime  victims  that  will  be 
truly  enforceable.  The  coiuts  have  interpreted  many  constitutional  protections  for 
defendants  and  now  we  can  balance  the  scales  to  ensure  that  victims  of  crime  will 
have  meaningful  participation  in  the  criminal  justice  system. 

Mr.  Chairman,  I  am  pleased  that  you  have  convened  a  hearing  on  this  matter, 
and  I  look  forward  to  the  testimony  from  the  distinguished  witnesses  who  have 
come  here  today. 

The  Chairman.  I  will  now  turn  to  the  ranking  Democrat  at  this 
point,  Senator  Leahy,  for  his  opening  remarks. 


STATEMENT  OF  HON.  PATRICK  J.  LEAHY,  A  U.S  SENATOR 
FROM  THE  STATE  OF  VERMONT 

Senator  Leahy.  Thank  you,  Mr.  Chairman.  I  will  put  my  whole 
statement  in  the  record  because  it  is  more  important  we  hear  from 
the  victims'  advocates  themselves.  I  had  said  earUer  in  my  com- 
ments to  Representative  Hyde  that  the  area  of  victims'  rights  is 
one  that  I  am  most  concerned  about  from  my  days  as  a  prosecutor 
where  I  had  every  facility  I  needed  to  prosecute  people. 

I  could  go  to  investigators.  I  could  spend  money  for  witnesses.  I 
could  present  whatever  I  wanted,  but  there  was  very  little  to  do  to 
help  the  victims,  and  so  many  times  I  felt  the  great  crime  was  the 
crime  that  went  on  for  years  afterwards  in  a  victim's  life  and  that 
we  ought  to  do  better. 

Now,  we  have  included  a  nimiber  of  new  pieces  of  legislation 
from  1982  on.  In  the  new  Victims  Act,  we  have  increased  the 
amount  for  States,  the  base  amount  for  victims.  We  are  going  to 
try  to  have  a  3-year  cycle  of  funding  which,  of  course,  will  make 
it  a  lot  better.  These  are  things  long  overdue.  They  are  important 
to  help  small  States  Uke  my  own  that  have  tried  to  have  victims 
programs  on  their  own,  but  we  have  to  have  stability  in  the  Crime 
Victims  Fund  so  the  State  programs  for  compensating  and  assist- 
ing victims  of  crime  can  plan  their  assistance. 

I  would  note  in  this,  again,  as  I  said,  I  started  years  ago  trying 
to  find  ways  to  help  victims  back  as  a  prosecutor  and  I  have  sup- 
ported victims  legislation;  in  fact,  have  helped  write  a  number  of 
the  pieces  that  are  on  the  books  today. 

I  would  just  make  a  couple  of  observations,  if  I  might,  Mr,  Chair- 
man, at  the  outset.  I  think  every  proposal  to  amend  the  Constitu- 
tion bears  a  heavy  burden.  As  I  said,  I  come  from  a  State  that  has, 
I  think,  the  shortest  constitution  in  the  country,  if  not  certainly  one 
of  the  shortest.  In  fact,  we  have  a  very  cumbersome  procedure  in 
amending  our  constitution.  It  takes  nearly  10  years  to  do  it  and  we 
have  been  served  well  by  that.  We  have  ended  up  time  and  time 
again  finding  that  we  could  do  legislatively  better  and  quicker 
what  we  could  do  constitutionally. 

We  have  to  do  more  in  the  Constitution  than  amending  it  to 
enunciate  a  policy  or  direction  with  which  we  agree,  and  I  think 
everybody  on  this  committee  agrees  that  we  shoiild  be  helping  vic- 
tims. This  is  not  a  Republican  or  Democratic  idea.  It  is  just  a  good, 
commonsense  American  idea.  But  if  we  do  amend  the  Constitution, 
it  has  to  be  a  necessary  addition  to  the  permanent  law  of  the  land. 
It  has  to  be  something  that  goes  beyond  what  could  be  addressed 
in  Federal  statutes  and  programs.  It  cannot  be  a  matter  on  which 
we  as  a  Nation  can  tolerate  variation  among  the  several  States. 

We  have  had,  of  course,  in  this  Congress  about  100  constitutional 
Emiendments  reported  in  the  early  days  of  the  Congress.  I  can't 
imagine  any  American  that  would  want  to  see  us  amend  in  one 
Congress — amend  the  Constitution  100  times.  We  have  rejected  a 
couple  of  these  in  the  Senate.  We  are  going  to  debate  another  one 
this  afternoon. 

So  let  me  just  pose  one  question,  whether  crime  victims'  dignity 
and  rights  are  not  fully  compatible  with  our  Constitution  and  al- 
ready fundamentally  based  within  in.  I  had  a  dialogue  with  Su- 
preme Court  Justice  Stephen  Breyer  during  his  confirmation  before 
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this  committee  a  few  years  ago.  I  questioned  Judge  Breyer  about 
a  number  of  fundamental  rights,  including  freedom  of  speech,  free- 
dom of  religion  and  privacy,  and  he  spoke  eloquently  of  the  dignity 
of  the  person. 

I  was  interested  to  hear  him  explain  that  he  looks  to  this  concept 
in  determining  what  rights  the  Constitution  guarantees.  I  thought 
then,  and  I  believe  very  strongly  today  that  considering  matters  as 
they  may  affect  the  dignity  of  the  individual  is  a  promising  way  to 
make  sure  constitutional  protections  remain  vigorous  in  a  modem 
age. 

As  I  examine  the  Constitution  and  it's  philosophical 
underpinnings  and  its  fundamental  guarantees,  I  would  suggest 
that  crime  victims  should  already  be  entitled,  in  accordance  with 
the  Constitution,  to  respect  and  dignity.  The  preamble's  message  of 
justice,  domestic  tranquility,  promoting  the  general  welfare  and  the 
blessings  of  hberty  are  all  consistent  with  upholding  the  personal 
dignity  of  crime  victims.  I  say  this  for  judges  and  prosecutors  and 
defense  attorneys  who  may  forget  that. 

These  provisions  are  consistent  with  upholding  the  personal  dig- 
nity of  crime  victims.  The  first,  fourth,  fifth,  and  ninth  amend- 
ments of  the  Constitution  are  each  consistent  with  upholding  the 
rights  of  crime  victims.  So  I  would  urge  at  least  consideration  of 
the  proposition  that  the  Constitution  is  supportive  of  victims 
rights,  but  I  would  also  urge  again  pubhcly  prosecutors,  defense  at- 
torneys and  judges  to  remember  in  your  courtroom  you  don't  just 
have  the  defendant;  you  have  the  victim.  The  victim  may  no  longer 
even  be  alive,  but  the  victim's  rights  should  be  considered.  Frankly, 
I  always  felt,  and  still  strongly  feel,  especially  at  the  time  of  sen- 
tencing, the  victim's  rights  should  be  considered. 

Thank  you,  Mr.  Chairman.  I  will  put  my  whole  statement  in  the 
record. 

Senator  Kyl  [presiding].  Thank  you.  Everyone's  statements  will 
be  put  in  the  record. 

[The  prepared  statement  of  Senator  Leahy  follows:] 

Prepared  STATEME^fT  of  Senator  Patrick  J.  Leahy 

I  think  it  appropriate  during  this  week,  declared  by  President  Clinton  to  be  Na- 
tional Crime  Victims  Rights  Week,  that  we  meet  to  focus  attention  on  the  needs  and 
rights  of  victims  of  crime  and  domestic  violence.  I  started  the  week  in  Montpelier 
at  ceremonies  hozioring  crime  victims  and  our  outstanding  Vermont  advocates.  To- 
morrow the  President  plans  to  sign  the  anti-terrorism  bill,  which  was  only  recently 
approved  by  Congress,  and  that  includes  the  Justice  for  Victims  of  Terrorism  Act. 
On  Thursday  Attorney  General  Reno  will  preside  at  a  ceremony  to  honor  advocates 
with  Victim  Service  Awards. 

The  Attorney  Greneral  joined  me  in  Vermont  just  a  few  weeks  ago  where  we  met 
with  Lori  Hayes,  the  Director  of  the  Vermont  Center  for  Crime  Victims  Services  and 
Judy  Rex,  the  head  of  the  Vermont  Network  Against  Domestic  Violence  and  Sexual 
Assault.  I  am  proud  to  say  that  Judy  is  also  a  member  of  the  Attorney  General's 
Advisory  Council  on  Violence  Against  Women  Act  programs  and  that  Vermont  was 
the  first  State  in  the  Union  to  apply  for  and  receive  its  grant  under  the  Violence 
Against  Women  Act.  I  very  much  regret  that  the  budget  impasse  we  continue  to  ex- 
perience this  year  has  delayed  the  second-year  grant  cycle  for  these  important  pro- 
grams. 

My  involvement  with  crime  victims  rights  began  more  than  three  decades  ago 
when  I  served  as  State's  Attorney  for  Chittenden  County,  Vermont,  and  witnessed 
first-hand  the  devastation  of  crime.  I  have  worked  ever  since  to  ensure  that  the 
criminal  justice  system  is  one  that  respects  the  rights  and  dignity  of  victims  of 
crime  and  domestic  violence,  rather  than  a  process  that  adds  to  the  ordeals  of  those 
already  victimized. 
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I  think  that  we  have  made  some  progress,  thanks  in  large  part  to  people  like  the 
witnesses  we  will  hear  from  today.  Prosecutors  are  becoming  more  sensitive  and 
prosecutors'  offices  now  have  crime  victims  advocates  and  coordinators.  Judges  are 
taking  advantage  of  the  added  opportunities  to  listen  to  the  voices  of  crime  victims. 
We  are  providing  more  funding  and  better  coordination  for  programs  of  victims  com- 
pensation and  victims  assistance. 

In  this  country,  we  have  been  shielded  from  much  of  the  terrorism  perpetrated 
abroad.  That  sense  of  security  has  been  shaken  by  the  bombing  in  Oklahoma  City 
and  the  destruction  at  the  World  Trade  Center  in  New  York.  Last  year  I  proposed 
and  the  Senate  adopted  the  Justice  for  Victims  of  Terrorism  Act  to  allow  additional 
flexibility  in  targeting  resources  to  victims  of  terrorism  and  mass  violence. 

The  new  Act  authorizes  the  Attorney  Greneral  to  make  funds  available  through 
supplemental  grants  to  the  States  to  assist  and  compensate  those  who  are  victims 
of  terrorism  and  mass  violence,  and  whose  needs  might  otherwise  overwhelm  the 
resources  of  a  State's  crime  victims  compensation  program  or  its  victims  assistance 
services.  I  luiderstand  that  assistance  efforts  to  aid  those  who  were  the  victims  of 
the  Oklahoma  City  bombing  are  now  $1  million  in  debt.  These  provisions  should 
help. 

The  new  Act  will  also  fill  a  gap  in  our  law  for  residents  of  the  United  States  who 
are  the  unfortunate  victims  of  terrorism  and  mass  violence  that  occur  outside  the 
borders  of  the  United  States.  One  of  the  continuing  tragedies  from  the  downing  of 
Pan  Am  flight  103  over  Lockerbie,  Scotland,  is  that  the  United  States  Government 
had  no  authority  to  provide  assistance  or  compensation  to  the  victims  of  that  hei- 
nous crime.  Likewise,  the  U.S.  victims  of  the  Achille  Lauro  incident  could  not  be 
given  aid.  This  was  wrong  and  will  now  be  remedied.  Certainly  U.S.  victims  of  ter- 
rorism overseas  are  deserving  of  our  support  and  assistance. 

In  addition,  I  believe  that  we  needed  to  allow  a  greater  measure  of  flexibility  to 
our  State  and  local  victims'  assistance  programs.  The  new  Act  provides  greater  cer- 
tainty that  the  Federal  Government's  conamitment  to  victims  programming  will  not 
wax  and  wane  with  events.  The  new  Act  includes  an  important  provision  to  increase 
the  base  amounts  of  States'  victims  assistance  grants  to  $500,000.  That  is  most  sig- 
nificant for  a  small  State  like  Vermont  whose  base  amount  has  been  only  $200,000 
a  year. 

The  new  Act  also  allows  victims  assistance  grants  to  be  made  for  a  3-year  cycle 
of  programming,  rather  than  the  year  of  award  plus  one,  which  was  the  limit.  Crime 
victims  programs  cannot  be  kept  on  a  string  like  a  yo-yo  if  they  are  to  plan  and 
implement  victims  assistance  and  compensation  programs.  They  need  to  be  able  to 
plan  and  have  a  sense  of  stability  if  these  measures  are  to  achieve  their  fullest  po- 
tential. Three  years  has  been  a  standard  that  has  worked  well  in  other  program- 
ming settings.  Crime  victims'  programming  deserves  no  less  security. 

The  new  Act  also  includes  a  provision  that  I  worked  on  with  Senator  McCain  to 
double  the  special  assessments  levied  under  the  Victims  of  Crime  Act  against  those 
convicted  of  federal  felonies  in  order  to  assist  all  victims  of  crime.  I  do  not  think 
that  $100  is  too  much  for  individuals  convicted  of  a  Federal  felony  to  contribute  to 
help  crime  victims.  I  do  not  think  that  $400  is  too  much  to  insist  that  corporations 
convicted  of  a  Federal  felony  contribute.  Accordingly,  the  new  Act  would  raise  these 
to  be  the  minimum  levels  of  assessments  against  those  convicted  of  crime. 

The  anti-terrorism  bill  also  includes  a  provision  to  require  the  closed  circuit  tele- 
casting of  trials  whose  venue  is  changed  by  more  than  350  miles.  This  is  an  effort 
to  afford  crime  victims  and  their  families  access  to  the  proceedings  without  imposing 
additional  financial  hardships  on  them.  The  Denver  trial  of  those  accused  of  the 
Oklahoma  City  bombing  will  likely  be  the  first  use  of  this  new  law.  I  wrote  the  At- 
torney General  in  light  of  the  trial  judge's  determination  to  move  that  trial  and  sug- 
gested a  closed  circuit  telecast  and  I  understand  that  others  had  the  same  thought. 
In  this  way  we  can  make  use  of  technology  to  assist  crime  victims  and  safeguard 
their  rights.  In  the  interim,  the  Attorney  General  has  also  established  a  special 
$200,000  fund  to  assist  the  famihes  of  the  victims  of  that  horrible  tragedy  to  attend 
the  Denver  trial  in  person. 

The  new  Act  also  contains  mandatory  victim  restitution  provisions  that  Senator 
Biden,  Senator  Hatch  and  a  number  of  others  have  been  working  on  for  some  time. 

In  1994,  President  Clinton  signed  the  Violent  Crime  Control  and  Law  Enforce- 
ment Act.  In  addition  to  the  provisions  to  encourage  the  addition  of  100,000  new 
police  officers  around  the  country  to  foster  community  poUcing  and  the  crime  pre- 
vention programs  in  that  landmark  legislation,  it  contained  a  number  of  provisions 
specifically  designed  to  assist  victims  of  crime  and  domestic  violence  and  to  recog- 
nize crime  victims  rights.  For  example,  it  estabUshed  a  right  of  allocution  for  victims 
of  violent  crimes  and  sexual  abuse  so  that  victims  are  accorded  an  opportunity  to 
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be  heard  at  Federal  court  sentencings  and  we  urged  similar  opportunities  at  parole 
hearings. 

We  enacted  mandatory  restitution  provisions  for  sex  crimes.  We  established  a  spe- 
cial evidentiary  rule  in  sex  offense  cases  to  protect  victims'  privacy.  We  called  for 
the  development  of  model  legislation  to  protect  the  confidentiality  of  communica- 
tions between  sexual  assault  and  domestic  violence  victims  and  their  therapists  or 
counselors  and  regulations  to  protect  the  privacy  of  those  served  by  domestic  vio- 
lence shelters.  We  included  the  Civil  Rights  Remedies  for  Gender-Based  Violence 
Act  and  established  a  civil  cause  of  action  for  victims  of  gender-based  violent  crime. 
We  created  new  evidence  rules  for  the  use  of  evidence  of  similar  crimes  in  sexual 
assault  and  child  molestation  cases.  We  included  provisions  calling  for  registries  of 
those  convicted  of  crimes  against  children. 

While  we  have  made  progress  over  the  last  20  years  in  recognizing  crime  victims' 
rights  and  providing  much-needed  assistance,  we  still  have  more  to  do. 

I  am  proud  to  have  played  a  role  in  passage  of  the  Victims  and  Witness  Protection 
Act  of  1982,  the  Victims  of  Crime  Act  of  1984,  the  Victims'  Rights  and  Restitution 
Act  of  1990  and  the  victims  provisions  included  in  such  measures  as  the  Violent 
Crime  Control  and  Law  Enforcement  Act  of  1994  and  now  the  Justice  for  Victims 
of  Terrorism  Act. 

I  thank  you,  the  outstanding  crime  victims  advocates  we  have  in  this  country, 
from  Vermont,  from  the  National  Organization  for  Victim  Assistance,  the  National 
Association  of  Crime  Victim  Compensation  Boards  and  the  National  Victim  Center, 
for  your  guidance  on  these  important  issues. 

Without  their  help  and  commitment,  we  would  not  be  meiking  the  progress  that 
we  are.  Most  particularly,  I  also  thank  you  and  commend  you  for  the  work  you  are 
doing  by  developing  and  implementing  programs  for  victims  of  crime  and  domestic 
violence. 

It  is  important  to  me  that  we  do  all  that  we  can  to  bring  stabiUty  to  the  Crime 
Victims  Fund,  so  that  the  State  programs  for  compensating  and  assisting  victims 
of  crime  can  plan  and  provide  services  for  victims  that  increase  and  expand  across 
our  States  in  the  coming  years.  This  year's  budget  impasse  has  had  a  terrible  effect 
on  programming,  grant  making  and  planning.  It  is  wrong  and  should  not  continue. 
You  deserve  better  and  those  whom  you  are  trjdng  to  serve  deserve  better. 

There  remains,  of  course,  unfinished  business.  We  need  to  protect  the  Crime  Vic- 
tims fund  and  make  the  emergency  reserve  estabUshed  by  the  Justice  for  Victims 
of  Terrorism  Act  a  true  "rainy  da/'  fund  to  sustain  programs  when  deposits  fluc- 
tuate. We  need  to  reconsider  the  low  40%  ceiling  on  the  federal  contribution  to  State 
victims  compensation  programs.  We  need  to  consider  how  better  to  protect  the  con- 
fidentiality of  victims  of  domestic  violence  and  sexual  assault  while  increasing  our 
services  to  them.  We  need  to  make  sure  that  the  sexual  predator  registries  called 
for  in  the  1994  Violent  Crime  Control  Act  serve  their  intended  purposes.  We  need 
to  expand  the  right  of  allocution  in  the  Federal  system  beyond  violent  crimes  to  all 
crime  victims.  We  need  to  make  sure  that  before  a  judge  changes  a  convict's  super- 
vised release,  that  judge  hears  from  the  crime  victim.  We  need  to  expand  crime  pre- 
vention and  support  effective  law  enforcement.  There  is  much  to  be  done. 

I  will  continue  to  look  to  you  for  ideas  and  for  guidance.  I  will  try  to  make  sure 
that  the  Federal  Government  matches  your  commitment  and  supports  your  efforts. 
There  are  still  too  many  crime  victims  every  week  for  us  to  be  satisfied. 

We  are  gathered  today  to  hear  from  you  concerning  the  proposed  constitutional 
amendment  that  Senator  Kyi,  Senator  Hatch  and  Senator  Feinstein  introduced  yes- 
terday. The  question  it  raises  is  whether,  in  accordance  with  the  requirements  of 
Article  V,  there  is  a  constitutional  necessity  to  amend  the  Constitution  on  this  mat- 
ter. I  want  to  hear  from  our  witnesses  and  will  review  that  testimony  for  which  I 
cannot  remain  in  person. 

Let  me  offer  two  observations  at  the  outset.  First,  every  proposal  to  amend  the 
Constitution  bears  a  heavy  burden.  It  must  do  more  than  enunciate  a  policy  or  a 
direction  with  which  we  agree.  It  must  be  a  necessary  addition  to  the  permanent 
law  of  the  land.  Thus,  it  should  not  be  a  matter  that  can  be  addressed  through  Fed- 
eral statutes  and  programs.  It  cannot  be  a  matter  on  which  we  as  a  nation  can  toler- 
ate variation  among  the  several  States. 

This  Congress  we  have  seen  a  rash  of  proposed  constitutional  amendments.  It  has 
gotten  to  the  point  where  there  appears  to  be  a  virtual  assault  on  our  Constitution. 
More  than  100  constitutional  amendments  were  introduced  in  the  early  days  of  this 
Congress.  This  Committee  has  already  reported  three  constitutional  amendments  to 
the  Senate.  The  Senate  has  rejected  two  and  is  poised  to  reject  the  third. 

I  regret  that  our  political  debate  has  become  so  debased  and  so  shrill.  It  may  seem 
that  in  order  to  be  heard  over  the  din,  otherwise  worthy  proposals  are  forced  to 
reach  beyond  the  level  of  statutory  law  to  constitutional  dimension.  We  must  ap- 
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proach  proposing  constitutional  amendments  with  due  regard  and  with  great  care. 
We  have  seen  enough  politics  played  with  the  Constitution  and  too  many  good  peo- 
ple victimized  in  the  amendment  process. 

Finally,  let  me  pose  an  alternative  form  of  question,  whether  crime  victims'  dig- 
nity and  rights  are  not  fully  compatible  with  our  Constitution  and  already  fun- 
damentally based  within  it. 

I  recall  a  dialogue  that  I  had  with  Supreme  Court  Justice  Stephen  Breyer  dvuing 
his  confirmation  hesirings  a  few  years  ago.  I  questioned  Judge  Breyer  about  a  num- 
ber of  fundamental  rights,  including  freedom  of  speech,  freedom  of  reUgion  and  pri- 
vacy. Judge  Breyer  spoke  eloquently  of  the  "dignity  of  the  person."  I  was  interested 
to  hear  him  explain  that  he  looks  to  this  concept  in  determining  what  rights  the 
Constitution  guarantees.  I  thought  then  and  believe  strongly  now  tuat  considering 
matters  as  they  may  affect  the  (hgnity  of  the  individual  is  a  promising  way  to  make 
sure  constitutional  protections  remain  vigorous  in  the  modem  age. 

As  I  examine  the  Constitution,  its  philosophical  underpinnings  and  its  fundamen- 
tal guarantees,  I  suggest  that  crime  victims  should  already  be  entitled,  in  accord- 
ance with  the  Constitution,  to  respect  and  dignity.  The  preamble's  message  of  jus- 
tice, domestic  treinquility,  promoting  the  general  welfare  and  the  blessings  of  Uberty, 
are  all  consistent  with  upholding  the  personal  dignity  of  crime  victims.  The  First, 
Fourth,  Fifth  and  Ninth  Amendments  to  the  Constitution  are  each  consistent  with 
upholding  the  rights  of  crime  victims.  Accordingly,  at  the  outset  of  this  discussion, 
I  would  urge  consideration  of  the  proposition  that  the  Constitution  is  supportive  of 
victim's  rights. 

I  look  forward  to  hearing  from  our  witnesses  and  to  continuing  to  work  with  my 
colleagues  on  the  Committee  on  matters  affecting  victims  of  crime  and  domestic  vio- 
lence. 

STATEMENT  OF  HON.  JON  KYL,  A  U.S.  SENATOR  FROM  THE 
STATE  OF  ARIZONA 

Senator  Kyl.  I  would  like  to  make  a  brief  opening  statement  and 
then  turn  to  Senator  Feinstein  and  Senator  Grassley  and  then  we 
will  bring  the  next  panel  of  witnesses  forward.  Let  me  just  make 
a  couple  of  comments  and  put  a  longer  statement  in  the  record  ex- 
plaining my  rationale  for  introducing  this  legislation  and  moving 
forward  with  it  at  this  time. 

Representative  Henry  Hyde,  I  think,  said  it  best  when  he  said 
the  effort  here  is  to  balance  the  scales  of  justice.  There  is  no  effort 
here  to  deny  defendants  of  any  rights  that  they  currently  have  or 
to  detract  from  their  rights,  nor,  should  I  make  it  clear  at  the  out- 
set, are  we  interested  in  creating  new  causes  of  action  for  victims. 

We  will  make  it  clear— Senator  Feinstein  has  pointed  this  need 
out  to  us,  and  I  think  she  is  absolutely  right  that  we  need  to  make 
it  clear  that  we  are  not  creating  new  damage  causes  of  action,  for 
example.  We  are  simply  trying  to  redress  an  imbalance  that  has 
crept  into  our  system. 

I  was  asked  by  someone  on  the  radio  this  morning  why  it  has 
become  necessary  for  us  to  do  this,  and  that  is  really  the  key  ques- 
tion and  I  think  Senator  Leahy  addressed  an  aspect  of  that  ques- 
tion in  his  opening  statement.  One  might  think  that  there  is  suffi- 
cient authority  in  the  Constitution  on  victims,  but  the  courts  have 
not  so  held.  So  why  has  this  become  necessary? 

It  seemed  to  me  that  there  were  two  general  answers  to  the 
question.  Looking  back  210  years  ago  at  the  time  that  our  Con- 
stitution was  created,  several  rights  for  accused  persons  were  put 
into  the  Constitution  and  this  was  appropriate.  Over  the  years, 
those  rights  have  been  embelhshed,  expanded,  applied  to  a  variety 
of  circumstances  which  we  may  or  may  not  agree  with,  but  the  fact 
is  that  the  Supreme  Court  has  declared  the  law  of  the  land  and 
therefore,  as  Henry  Hyde  pointed  out,  defendants  2ire  granted  a 
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wide  variety  of  publicly  supported  rights  in  order  to  ensure  that  we 
do  not  convict  innocent  people.  That  is  our  degree  of  concern  for  the 
innocent,  but  that  same  degree  of  concern  for  the  innocent  has  not 
translated  into  protection  of  the  victims,  and  this  is  the  second  rea- 
son. 

At  the  time  of  the  founding  of  the  Constitution,  we  didn't  have 
43  million  victims  of  crime  each  year.  Today,  we  have  43  million 
victims  of  crime  and,  according  to  the  report  released  by  the  Clin- 
ton administration  yesterday,  over  11  million  victims  of  serious 
crimes.  Because  our  society  has  not  been  able  to  protect  the  inno- 
cent among  us,  1  out  of  4  Americans  can  expect  to  be  the  victim 
of  a  serious  crime,  which  means  that  our  society  has  to  do  some- 
thing to  protect  these  people,  at  least  after  they  have  initially  been 
victimized. 

It  has  something  to  do,  I  think,  with  the  restoration  of  a  value 
upon  which  this  country  was  founded.  We  have  always  respected 
fairness.  We  have  always  been  compassionate.  We  have  always 
wanted  to  protect  the  innocent  in  our  society,  and  after  210  years 
there  has  been  a  certain  coarsening  of  American  society  to  the 
point  that  we  have  an  imbalance  in  what  is  called  the  criminal  jus- 
tice system. 

The  title  wasn't  meant  to  just  apply  to  criminals,  but  there  is  a 
perverse  irony  in  the  term  we  use,  "criminal  justice  system."  It 
does  seem  to  maximize  our  intent  to  provide  justice  to  the  criminal 
or  to  the  defendant,  as  we  desire  to  do,  but  without  any  recognition 
of  the,  I  would  say,  at  least  equally  important  value  of  providing 
what  protection  we  can  to  the  victims  of  crime.  That  is  why  I  have 
come  to  the  conclusion  that  after  210  years  we  do  need  to  elevate 
these  rights  to  Federal  constitutional  protection. 

Now,  there  are  many  good  questions  asked  and  I  think  they  fall 
into  two  general  categories:  the  general  legal  category  of  does  this 
need  to  be  a  constitutional  protection,  £ind  then  the  second  category 
that  Senator  Brown  raised  of  some  of  the  technical  questions--did 
we  draft  it  exactly  correctly,  have  we  gone  a  little  too  far  here  or 
not  far  enough  there — both  legitimate  areas  of  inquiry.  I  would  like 
to  primarily  address  the  first  one  briefly. 

It  is  apparent  after  looking  at  court  decisions  that  we  do  need 
to  elevate  at  least  a  few  of  these  rights  to  Federal  constitutional 
status,  in  my  view,  because  the  Federal  Constitution  is  the  su- 
preme law  of  the  land.  It  always  prevails  over  a  statute,  whether 
it  be  a  State  statute  or  a  Federal  statute,  and  it  always  prevails 
over  a  conflicting  State  constitutional  provision. 

So  even  though  20  States  have  now  elevated  victims  rights  to 
State  constitutional  status,  we  find  that  when  there  is  a  conflict — 
and  that  conflict  is  ordinarily  going  to  occur  when  it  really  matters 
to  the  defendant — when  that  conflict  occurs,  the  defendant  wins  be- 
cause the  defendant's  rights  are  federally  constitutionally  protected 
and  the  defendant  wins  by  definition.  That  is  why,  in  order  to  pro- 
tect the  rights  of  victims,  they  have  to  be  elevated  to  the  status  of 
Federal  constitutional  protection. 

Let  me  give  just  a  couple  of  examples.  It  might  be  nice  to  beUeve 
that — and  I  agree  with  Senator  Leahy  here — it  would  be  great  if 
we  could  read  into  the  free  speech  clause,  for  example,  a  right  of 
victims  to  have  the  speech  right  at  the  sentencing  to  at  least  ex- 
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press  their  point  of  view,  but  it  has  not  been  translated  into  the 
Constitution,  and  I  doubt  that  it  will  be. 

We  are  sa)dng  by  this  provision  that  that  is  a  fundamental  right 
that  belongs  to  not  only  all  Americans,  but  all  who  are  here,  be- 
cause some  of  our  constitutional  rights  apply  to  just  more  than  citi- 
zens. So  if  you  are  a  victim  in  our  society,  you  will  have  the  right 
to  be  notified,  the  right  to  be  present  and,  importantly,  the  right 
to  be  heard. 

That  right  will  not  be  trumped  by  a  defendant's  right  to  a  "fair 
trial."  Sure,  the  defendant  will  argue,  I  have  a  fundamental  Fed- 
eral right  to  a  fair  trial  and  that  means  I  don't  want  to  hear  a  vic- 
tim expressing  a  point  of  view  that  I  should  have  a  life  sentence 
or  maybe  even  be  sentenced  to  die.  Well,  this  amendment  says  that 
a  victim  has  a  right  to  at  least  speak.  It  is  still  going  to  be  up  to 
the  judge,  but  you  at  least  have  a  right  to  speak.  There  are  many 
other  examples.  The  speedy  trial  would  be  a  another  example,  but 
the  point  is  that  there  will  be  occasional  conflicts  between  the  de- 
fendant's right  and  the  plaintiffs  right. 

A  final  point  here.  One  observer  said,  well,  then  you  might  be  di- 
minishing the  right  of  a  defendant  because  if  the  victim  has  an 
equal  constitutional  right,  the  judge  is  going  to  have  to  balance  and 
decide  which,  in  a  given  case,  prevails.  The  answer  is  we  have  sev- 
eral situations  in  the  Constitution  today  where  you  have  competing 
fundamental  rights. 

The  right  to  a  free  press  and  the  right  to  free  speech  frequently 
come  up  against  the  defendant's  right  to  a  fair  trial  and  the  judges 
constantly  struggle  in  each  case  how  to  best  protect  both  rights, 
and  they  have  been  able  to  accommodate  that  in  a  way  that  I  think 
society  generally  considers  to  be  fair.  Surely,  we  can  do  the  same 
with  respect  to  protections  of  victims  rights. 

As  to  the  second  category  of  questions,  I  will  leave  to  the  expert 
witnesses  later  on  to  answer  the  questions  that  Senator  Hatch  has 
raised  and  that  Senator  Brown  alluded  to.  They  are  all  very  good 
questions.  I  think  I  know  the  answers,  but  I  will  cut  my  opening 
statement  short  here  and  simply  make  note  of  the  fact  that  I  know 
that  some  of  the  experts  we  have  on  later  panels  will  be  able  to 
address  those  specific  questions  about  whether  the  wording  of  the 
provision  is  exactly  right  or  not. 

I  conclude  by  saying  that  while  the  authors  of  the  amendment 
have  worked  very  hard  to  craft  it  very  carefully,  it  is  very  clear 
that  changes  can  be  made  to  improve  it.  We  welcome  constructive 
suggestions  in  that  regard.  Senator  Feinstein  has  already  been  im- 
mensely helpful  to  me  in  that  regard,  and  I  believe  thr-t  working 
with  people  of  goodwill  and  expertise  such  as  Representative  Hyde 
and  the  members  of  this  committee,  we  will  be  able  to  polish  this 
amendment  to  the  point  that  we  will  feel  very  proud  to  present  it 
to  the  full  body  and  hope  for  its  success  later  on  this  year. 

So  I  hope  that  this  proposal  will  receive  strong  consideration  by 
my  colleagues,  and  I  want  to  express  great  appreciation  to  Senator 
Feinstein  for  being  the  original  cosponsor  of  the  proposal  and 
would  turn  to  her  next. 

[The  prepared  statement  of  Senator  Kyi  follows:] 
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Prepared  Statement  of  Senator  Jon  Kyl 
introduction 

April  21-27  is  National  Crime  Victims'  Rights  Week.  To  enstire  that  crime  victims 
are  treated  with  fairness,  dignity,  and  respect,  I — along  with  my  colleagues  Senators 
Feinstein  and  Hatch — have  introduced  a  resolution  (S.J.  Res.  52)  proposing  a  con- 
stitutional amendment  to  establish  and  protect  the  rights  of  crime  victims.  Rep- 
resentative Henry  Hyde  has  introduced  a  companion  resolution  in  the  House. 

At  the  outset,  I  would  like  to  thank  Senator  Hatch  for  recognizing  the  importance 
of  this  issue  and  moving  so  quickly  to  hold  hearings.  This  shotild  be  a  signal  to  my 
colleagues  and  to  all  America  that  the  time  for  justice  for  crime  victims  is  at  hand. 

The  proposed  constitutional  amendment  will  give  victims  fundamental  rights  to 
be  informed,  present,  and  heard  at  critical  stages  throughout  their  case,  and  the 
rights  to  a  speedy  trial,  reasonable  protection,  and  fuU  restitution  from  the  con- 
victed offender — the  least  the  system  owes  to  those  it  failed  to  protect. 

TEXT 

The  text  of  the  amendment  is  clear  and  straightforward.  It  reads: 

Section  1.  To  ensure  that  the  victim  is  treated  with  fairness,  dignity,  and  respect, 
from  the  occurrence  of  a  crime  of  violence  and  other  crimes  as  may  be  defined  by 
law  pursuant  to  section  two  of  this  article,  and  throughout  the  criminal,  military, 
and  juvenile  justice  processes,  as  a  matter  of  fundamental  rights  to  liberty,  justice, 
and  due  process,  the  victim  shall  have  the  following  rights:  to  be  informed  of  and 
given  the  opportunity  to  be  present  at  every  proceeding  in  which  those  rights  are 
extended  to  the  accused  or  convicted  offender;  to  be  heard  at  any  proceeding  involv- 
ing sentencing,  including  the  right  to  object  to  a  previously  negotiated  plea,  or  a  re- 
lease from  custody;  to  be  informed  of  any  release  or  escape;  and  to  a  speedy  trial, 
a  final  conclusion  free  from  unreasonable  delay,  fiill  restitution  from  the  convicted 
offender,  reasonable  measures  to  protect  the  victim  from  violence  or  intimidation  by 
the  accused  or  convicted  offender,  and  notice  of  the  victim's  rights. 

Section  2.  The  several  States,  with  respect  to  a  proceeding  in  a  State  forum,  and 
the  Congress  with  respect  to  a  proceeding  in  a  United  States  forum,  shall  have  the 
power  to  implement  further  the  rights  estabUshed  in  this  article  by  appropriate  leg- 
islation. 

These  simple  words  will  help  to  restore  justice  to  a  system  fraught  with  injustice. 

SUPPORT 

The  amendment  is  supported  by  major  national  victims'  rights  groups:  Parents  of 
Murdered  Children,  Mothers  Against  Drunk  Driving  (MADD),  the  National  Organi- 
zation for  Victim  Assistance,  the  National  Victim  Center,  the  National  Victims'  Con- 
stitutional Amendment  Network,  the  Victim  Assistance  Legal  Organization,  and  the 
Doris  Tate  Crime  Victims  Bureau. 

NEED  TO  PROTECT  VICTIMS'  RIGHTS — SCALES  OF  JUSTICE  IMBALANCED 

There  is  a  need  to  protect  victims'  rights  because  the  scales  of  justice  are  imbal- 
anced.  Those  accused  of  crime  have  many  constitutionally  protected  rights:  They  are 
innocent  until  proven  guilty;  they  have  the  right  to  due  process;  right  to  coiifront 
witnesses;  right  against  self-incrimination;  right  to  a  jury  trial;  right  to  a  speedy 
trial;  right  to  counsel;  right  to  be  free  from  luireasonable  searches  and  seizures. 

Yet,  despite  rights  for  the  accused,  the  United  States  Constitution,  our  highest 
law,  doesn't  protect  the  rights  of  crime  victims.  The  recognized  symbol  of  justice  is 
a  figure  holding  a  balanced  set  of  scales,  but  in  reality  the  scales  are  heavily 
weighed  on  the  side  of  the  accused.  These  protections  are  sadly  one-sided.  My  pro- 
posal will  not  deny  or  infringe  any  constitutional  right  of  any  person  accused  or  con- 
victed of  a  crime.  But  it  will  add  to  the  body  of  rights  we  all  enjoy  as  Americans. 

Each  year,  about  43  million  Americans  are  victims  of  serious  crime.  These  victims 
have  no  constitutional  rights.  They  are  often  treated  as  mere  inconveniences,  forced 
to  view  the  process  from  the  sideUnes.  Defendants  can  be  present  through  their  en- 
tire trial  because  they  have  a  constitutional  right  to  be  there.  But  in  many  trials, 
victims  are  ordered  to  leave  the  courtroom. 

Victims  often  are  not  informed  of  critical  proceedings,  such  as  hearings  to  consider 
releasing  a  defendant  on  bail  or  allowing  him  to  plea  bargain  to  a  reduced  charge. 
Even  when  victims  find  out  about  these  proceedings,  they  frequently  have  no  oppor- 
tunity to  speak.  Also,  today  victims  have  no  right  to  reasonable  finality.  It  is  not 
uncommon  for  cases  to  last  years  and  years  aJFter  the  jury  verdict,  while  courts 
again  and  again  review  the  same  issue.  These  lengthy  delays  cause  terrible  suffer- 
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ing  for  crime  victims,  especially  the  loved  ones  of  homicide  victims.  What  others  con- 
sider as  a  mere  inconvenience  can  be  an  endless  nightmare  for  the  victim. 

PATRICIA  POLLARD 

Consider  the  case  of  Patricia  Pollard — a  woman  from  my  home  state  of  Arizona. 

In  Jiily  of  1974,  on  a  road  just  outside  of  Flagstaff,  Arizona,  Patricia  Pollard  was 
silenced — first  by  an  attacker,  and  then  by  the  judicial  system.  Eric  Mageary  used 
the  jagged  edge  of  a  ripped  beer  can  to  inflict  deep  slash  wounds  in  her  body.  He 
broke  her  ribs  and  her  jaw.  He  choked  her  into  unconsciousness  and  left  her  for 
dead  by  the  side  of  the  road. 

Patricia  survived.  Mageary  was  convicted  and  sent  to  prison.  Ten  years  short  of 
serving  his  minimum  sentence,  he  was  paroled.  No  notice  was  given  to  Patricia.  If 
given  the  opportunity,  Patricia  would  have  wanted  to  tell  the  judge  about  the  crime, 
about  how  dangerous  Mageary  was,  and  how  a  long  prison  sentence  was  needed  to 
protect  the  commimity  fi-om  this  vicious  criminal.  But  the  law  gave  Patricia  no  right 
to  be  heard,  and  society  paid  for  its  sUencing  of  her.  Magearys  parole  was  soon  re- 
voked for  serious  narcotics  violations,  and  he  was  back  in  prison. 

In  1990,  the  people  of  Arizona  amended  their  state  constitution  to  add  a  Victims' 
Bill  of  Rights,  which  established  the  right  of  victims  to  be  informed,  present,  and 
heard  at  every  critical  stage  in  their  case. 

Incredibly,  in  1993,  in  direct  violation  of  Patricia's  new  constitutional  rights,  the 
parole  board  voted  to  release  Mageary — again  without  hearing  from  Patricia. 

But  this  time  there  was  a  remedy  for  this  injustice.  An  action  was  filed  to  stop 
the  release  and  force  the  board  to  hold  another  hearing  in  which  Patricia's  rights 
would  be  protected.  The  Arizona  Court  of  Appeals  acted  swiftly  and  stopped  the  re- 
lease. The  second  time  around,  after  the  board  took  the  time  to  hear  directly  about 
the  horrible  nature  of  the  crime,  they  voted  for  pubUc  safety  and  for  Patricia,  and 
kept  Mageary  behind  bars.  Without  constitutional  rights  for  Patricia,  the  safety  of 
the  community  would  have  been  jeopardized  again. 

Constitutional  rights  restored  Patricia's  voice.  Not  all  Americans  have  these 
rights,  and  even  those  that  exist  are  not  protected  by  the  supreme  law  of  the  land, 
the  U.S.  Constitution.  That  is  why  I  have  introduced  a  Victims'  Bill  of  Rights  to  the 
U.S.  Constitution  to  extend  to  victims  throughout  the  country  a  threshold  of  basic 
fairness.  Victims  must  be  given  a  voice — not  a  veto,  but  a  real  opportunity  to  stand 
and  speak  for  justice  and  the  law-abiding  in  our  communities. 

STATISTICS 

Patricia  Pollard  is  not  an  isolated  example.  As  I  noted  earlier,  each  year  43  mil- 
lion Americans  are  victims  of  serious  crime,  according  to  the  Department  of  Justice. 

According  to  DOJ  statistics  released  last  week,  during  1994  there  were  10.9  mil- 
lion violent  crimes,  including  6.6  million  simple  assaults,  2.5  miUion  aggravated  as- 
saults, 1.3  million  robberies,  and  430,000  rapes  or  other  types  of  sexual  assault. 
Also,  one  of  every  nine  persons  from  12  through  15  years  old  was  a  violent  crime 
victim  during  1994. 

And  just  this  week,  the  Clinton  Administration  reported  in  "Victim  Costs  and 
Consequences:  A  New  Look"  that  crime  costs  Americans  at  least  450  billion  dollars 
a  year.  These  nvunbers  are  staggering  and  sobering.  And  they  demonstrate  the  enor- 
mous burden  that  crime  forces  its  victims  to  carry. 

The  breakdown  of  social  order  and  the  crisis  of  crime  that  accompany  it,  have 
sweUed  the  ranks  of  criminals,  and  those  who  suffer  at  their  hands,  to  proportions 
that  astonish  us,  that  break  our  hearts,  and  that  demand  collective  action.  And  the 
process  of  detecting,  prosecuting,  and  punishing  criminals  continues,  in  to  many 
places  in  America,  to  ignore  the  rights  of  victims  of  ftmdamental  justice. 

TWENTY  STATES  HAVE  CONSTITUTIONAL  AMENDMENTS 

The  need  for  a  constitutional  amendment  was  first  recognized  in  1982  by  a  Presi- 
dent's Task  Force  on  Victims  of  Crime,  which  concluded  that  "the  criminal  justice 
system  has  lost  its  essential  balance."  Since  then,  20  states  have  adopted  victims' 
amendments.  The  average  electoral  support  for  these  amendments  was  78  percent. 
In  1994,  six  states  approved  constitutional  amendments — sdl  by  landslides. 

[In  Percent] 

Alabaima 80 

Alaska  87 

Idaho  79 

Maryland  92 
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[In  Percent] 

Ohio 77 

Utah  68 

But  this  patchwork  of  state  constitutional  amendments  is  inadequate.  A  federal 
amendment  would  estabUsh  a  basic  floor  of  victims'  rights — a  floor  below  which 
states  could  not  go. 

VICTIMS  hfEED  RIGHTS  IN  THE  FEDERAL  CONSTITUTION 

Some  may  say,  "I'm  all  for  victims'  rights  but  they  do  not  need  to  be  in  the  U.S. 
Constitution.  The  Constitution  is  too  hard  to  change.  All  we  need  to  do  is  pass  some 
good  statutes  to  make  sure  that  victims  are  treated  fairly." 

But  statutes  have  not  worked  to  restore  balance  and  fairness  for  victims.  The  fed- 
eral government  has  well-written  statutes  that  were  intended  to  estabUsh  rights  for 
victims  in  federal  proceedings.  Yet  the  promise  of  these  statutes  lies  largely 
unfiilfllled.  The  whole  history  of  our  country  teaches  us  that  constitutions  are  need- 
ed to  protect  the  basic  rights  of  the  people.  The  original  Bill  of  Rights  was  adopted 
to  guarantee  that  the  federal  government  would  never  infringe  on  inalienable  rights 
enjoyed  by  the  people — neither  at  the  hands  of  an  overreaching  Executive  nor  an 
inflamed  majority  in  Congress.  Some  argued  that  because  the  federal  government 
did  not  possess  the  power  in  the  constitution  to  infringe  these  rights,  the  express 
protection  of  them  in  the  constitution  was  unnecessary.  History  soon  taught  us  the 
wisdom  of  including  the  Bill  of  Rights. 

Who  would  be  comfortable  now  if  the  right  to  free  speech,  or  a  free  press,  or  to 
peaceably  assemble,  or  any  of  our  other  rights  were  subject  to  the  whims  of  chang- 
ing legislative  or  court  majorities?  When  the  rights  to  vote  were  extended  to  all  re- 
gardless of  race,  and  to  women,  were  they  simply  put  into  a  statute?  Who  would 
dare  stand  before  a  crowd  of  people  anywhere  in  our  country  and  say  that  a  defend- 
ant's rights  to  a  lawyer,  a  speedy  pubUc  trial,  due  process,  to  be  informed  of  the 
charges,  to  confront  witnesses,  to  remain  silent,  or  any  of  the  other  constitutional 
protections  are  important,  but  don't  need  to  be  in  the  Constitution? 

Such  a  position  would  be  rightly  subject  to  ridiciile.  Yet  that  is  precisely  what  crit- 
ics of  the  Victims'  Bill  of  Rights  would  tell  crime  victims.  Victims  of  crime  will  never 
be  treated  fairly  by  a  system  that  permits  the  defendant's  constitutional  rights  al- 
ways to  trump  the  protections  given  to  victims.  Such  a  system  forever  would  make 
victims  second-class  citizens.  It  is  precisely  because  the  Constitution  is  hard  to 
change  that  basic  rights  for  victims  need  to  be  protected  in  it. 

Otu"  criminal  justice  system  needs  the  kind  of  fundamental  reform  that  can  only 
be  accomplished  through  changes  in  ovir  fundamental  law.  Today  we  have  a  system 
of  justice  that  accommodates  the  interests  of  its  professionals  fairly  well,  but  it  all 
too  often  treats  its  citizens,  its  victims,  with  hostility,  and  almost  always  with  indif- 
ference. Attitudes  will  not  change  without  a  constitutional  reform  that  recognizes 
the  rights  of  victims  as  a  core  value. 

AMENDING  THE  CONSTITUTION  IS  A  BIG  STEP,  BUT  A  NECESSARY  ONE 

Amending  the  Constitution  is,  of  course,  a  big  step — one  which  I  do  not  take  light- 
ly— but,  on  this  issue,  it  is  a  necessary  one.  As  Thomas  Jefferson  once  said:  "I  am 
not  an  advocate  for  frequent  changes  in  laws  and  constitutions,  but  laws  and  insti- 
tutions must  go  hand  in  hand  with  the  progress  of  the  human  mind.  As  that  be- 
comes more  developed,  more  enlightened,  as  new  discoveries  are  made,  new  truths 
discovered  and  manners  and  opinions  change,  with  the  change  of  circumstances,  in- 
stitutions must  advance  also  to  keep  pace  with  the  times." 

CONCLUSION 

In  closing,  I  would  like  to  thank  Senator  Dianne  Feinstein  for  her  hard  work  on 
this  amendment  and  for  her  tireless  efforts  on  behalf  of  crime  victims. 

For  far  too  long,  the  criminal  justice  system  has  ignored  crime  victims  who  de- 
serve to  be  treated  with  fairness,  dignity,  and  respect.  Our  criminal  justice  system 
will  never  be  truly  just  as  long  as  criminals  have  rights  Jind  victims  have  none.  We 
need  a  new  definition  of  justice — one  that  include  the  victim. 

As  we  begin  National  Victims'  Rights  Week,  in  courtrooms  across  America,  vic- 
tims will  be  forced  to  sit  outside  while  their  attackers  are  tried.  Today,  and  every 
day,  critical  proceedings  will  be  held  in  criminal  cases  and  victims  wQl  not  be  in- 
formed of  those  proceedings  or  given  the  opportunity  for  their  voices  to  be  heard. 
Today,  and  every  day,  victims  will  be  forced  to  endure  endless  delays. 
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With  this  constitutional  amendment  we  can  cure  this  injustice.  Victims  groups 
across  America  support  this  effort  and  are  watching  to  see  if  Congress  has  the  will 
to  make  this  Victims'  Rights  Week  truly  a  celebration  for  crime  victims. 

STATEMENT  OF  HON.  DIANNE  FEINSTEIN,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  CALIFORNIA 

Senator  FEINSTEIN.  I  thank  the  chairman  and  the  Senator  from 
Arizona.  I  am  very  pleased  to  be  an  original  cosponsor  of  this  legis- 
lation. I  believe  in  it  very  strongly  and  I  want  to  thank  Senator  Kyi 
for  his  leadership  in  this  matter. 

Thirty-five  years  ago,  I  was  the  youngest  parole  board  member 
in  the  United  States.  I  served  for  5  years  on  the  term-setting  and 
paroUng  authority  for  women  in  California.  That  was  when  CaUfor- 
nia  had  an  indeterminate  sentence,  so  we  actually  set  the  length 
of  time  an  individual  would  serve  in  State  prison  when  convicted 
of  a  felony.  At  that  time,  there  was  no  notification  of  victims  what- 
soever. 

Then  in  1982  when  I  was  mayor  of  San  Francisco,  I  testified  be- 
fore the  President's  Task  Force  on  Victims  of  Crime  and  supported 
the  first  effort  in  the  Nation  for  victims  rights,  which  was  propo- 
sition 8,  an  amendment  to  the  constitution  of  the  State  of  Califor- 
nia, in  1982,  which,  interestingly  enough,  did  not  pass  by  an  over- 
whelming majority.  I  think  it  had  56  percent  of  the  vote. 

California  at  that  time  was  the  first  of  20  States  to  pass  the 
amendment,  and  now  5  States  are  considering  the  amendment. 
Crime  at  the  time  was  not  as  venal,  it  was  not  as  heinous,  there 
was  not  the  kind  of  mayhem.  There  certainly  were  not  serial 
crimes  when  I  was  on  the  parole  board,  or  even  when  I  testified 
before  the  commission,  or  even  when  this  proposition  became  law 
in  California. 

Today,  the  situation  is  very  different,  and  my  feeling  for  the  last 
35  years — and  I  am  not  an  attorney  and  maybe  that,  in  a  sense, 
is  positive — ^has  been  that  our  system  bends  over  backward  over- 
whelmingly to  protect  the  rights  of  the  defendants.  The  Constitu- 
tion protects  these  rights.  Today,  the  43  million  victims  find  they 
have  very  few  rights  in  the  administration  of  criminal  justice. 

The  distinguished  Congressman,  the  chairman  of  the  House  Ju- 
diciary Committee,  I  thiiJc  pointed  it  out  very  well,  and  I  want  to 
just  go  through  it  again  because  I  think  it  is  important  that  the 
defendant  or  the  perpetrator  has  the  right  to  a  grand  jury  indict- 
ment for  capital  crimes.  There  is  a  prohibition  against  double  jeop- 
ardy. They  have  the  right  against  self-incrimination,  the  right  to 
due  process,  the  right  to  a  speedy  trial,  the  right  to  an  impartial 
jury  of  one's  peers,  the  right  to  be  informed  of  the  nature  and  cause 
of  the  criminal  accusation,  the  right  to  confront  witnesses,  the  right 
to  coiinsel,  the  right  to  subpoena  witnesses,  and  it  goes  on  and  on. 

If  this  amendment  becomes  law,  across  the  United  States  victims 
will  have  a  fundamental  right  to  be  informed  and  to  be  given  the 
opportunity  to  be  present  at  every  proceeding  in  which  those  same 
rights  are  extended  to  the  alleged  perpetrator  or  defendant.  That 
is  important.  They  would  have  the  right  to  be  heard  at  any  pro- 
ceeding involving  a  release  from  custody  or  sentencing. 

I  cannot  tell  you  how  many  times  victims  live  in  fear  because 
they  don't  know.  They  would  have  the  right  to  be  informed  of  any 
release  or  escape.  That  is  presently  not  the  case.  They  would  have 
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the  right  to  full  restitution  from  the  convicted  offender,  whenever 
possible.  I  recognize  that  in  a  dominant  majority  of  cases,  it  isn't 
possible.  Nonetheless,  it  should  be  a  right.  They  would  have  the 
right  to  reasonable  measures  of  protection  from  violence  or  intimi- 
dation by  the  accused  or  convicted  offender. 

They  would  have  the  right  to  be  made  aware  of  all  their  rights 
as  a  victim.  Finally,  they  would  have  the  right  to  a  speedy  trial. 
I  believe  this  last  right,  the  right  to  a  speedy  trial,  is  an  especially 
critical  one.  From  my  experience,  criminal  defense  attorneys  con- 
tinually try  to  postpone  the  trial.  Why?  Because  evidence  gets  cold, 
witnesses  die  or  £ire  no  longer  present,  memories  fade,  evidence  be- 
comes stale  and  the  ultimate  punishment  remains  a  distant  pros- 
pect. 

So  the  speedy  trial,  which  provides  a  jury  determination  and  sen- 
tencing close  in  time  to  the  criminal's  apprehension,  I  believe,  after 
35  years  of  watching  this  system  operate,  of  participating  in  it — 
as  somebody  who  actively  participated  in  the  criminal  justice  sys- 
tem as  a  citizen  for  5  years  who  has  studied  it,  who  has  made  laws 
on  the  local  level  and  the  Federal  level,  I  beUeve  the  speed  of  the 
trial  is  the  most  effective  deterrent  that  the  system  can  provide. 

Some  have  tried  to  criticize  this  amendment  by  saying  that  it 
will  delay  trial,  not  expedite  it.  I  think  that  is  just  plain  wrong.  Let 
me  point  out  exactly  what  this  amendment  does.  While  it  gives  the 
victim  the  right  to  attend  the  trial,  it  doesn't  give  the  victim  the 
right  to  participate  in  the  trial.  The  victim's  right  to  be  heard  is 
Umited  to  sentencing,  the  acceptance  of  previously  negotiated  plea 
bargains  and  a  release  from  custody. 

So  I  am  very  strongly  for  this  amendment.  I  think  it  is  well 
thought  out.  I  want  to  commend  the  Senator  from  Arizona,  who  did 
the  majority  of  work  on  the  amendment.  I  am  very  pleased  that 
this  is  a  speedy  hearing  for  an  amendment  that  was  introduced 
yesterday  and  I  am  hopeful  that  we  will  be  able  to  very  shortly  get 
it  on  its  way  to  the  States  for  ratification.  It  is  a  very  important 
and  significant  addition  to  the  criminal  justice  system  of  the  Unit- 
ed States  of  America. 

In  the  Constitution,  the  basic  document  that  gives  every  Amer- 
ican the  right  to  live  in  freedom  and  safety,  for  the  first  time  Amer- 
icans who  are  victims  will  have  protection,  and  that  indeed  is  a  big 
deal.  So  I  thank  you  very  much  for  your  leadership.  Senator,  and 
I  am  happy  to  join  with  you,  and  if  I  could  ask  that  my  full  state- 
ment go  in  the  record? 

Senator  Kyl.  It  will  go  in  the  record,  and  thank  you  very  much 
for  that  wonderful  statement. 

[The  prepared  statement  of  Senator  Feinstein  follows:] 

Prepared  Statement  of  Senator  Dianne  Feinstein 

Thank  you,  Mr.  Chairman.  I  want  to  thank  Senator  Kyl  for  his  leadership  in 
bringing  this  important  issue  to  the  forefront  and  for  working  with  me  to  ensure 
that  we  have  a  weU-crjifted,  carefully  thought-out  amendment.  And  I  want  to  thank 
you,  Mr.  Chairman,  for  convening  this  hearing  in  such  a  speedy  fashion. 

The  rights  of  crime  victims  is  an  issue  that  has  concerned  me  for  some  time.  In 
September  of  1982,  when  I  was  Mayor  of  San  Francisco,  I  testified  before  the  Presi- 
dent's Task  Force  on  Victims  of  Crime. 

The  Task  Force  recommended  in  its  final  report  to  President  Reagan  an  amend- 
ment to  the  U.S.  Constitution  to  spell  out  to  the  American  people  the  rights  that 
all  victims  of  crime  should  have.  "The  innocent  victims  of  crime  have  been  over- 
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looked,"  the  report  concluded,  "their  pleas  for  justice  have  gone  unheeded,  and  their 
wounds — personal,  emotional,  and  financial — have  gone  unattended." 

Mr.  Chairman,  I  beUeve  the  time  finally  has  come  to  amend  the  United  States 
Constitution  to  protect  the  rights  of  victims  of  serious  crimes. 

California  was  the  first  state  in  the  nation  to  pass  a  crime  victims'  amendment — 
Proposition  8 — to  its  constitution  in  1982.  It  gave  victims  the  right  to  restitution, 
the  right  to  testify  at  sentencing,  probation  and  parole  hearings,  established  a  right 
to  safe  and  secure  public  school  campuses,  and  made  various  changes  in  criminal 
law.  It  was  a  good  start. 

Since  that  time,  20  states  have  passed  constitutional  amendments  guaranteeing 
the  rights  of  crime  victims — and  five  more  are  expected  to  pass  by  the  end  of  this 
year.  Most  of  the  state  amendments  have  won  with  the  approval  of  more  than  80 
percent  of  the  voters. 

SALARNO  CASE 

Mr.  Chairman,  I  want  to  tell  you  about  a  case  in  1979 — a  case  that  really 
launched  the  victims'  rights  movement  in  California.  A  yovmg  woman  named  Catina 
Rose  Salamo  was  murdered  on  her  first  day  of  school  at  the  University  of  Pacific 
in  Stockton.  The  killer  was  18-year-old  Steven  John  Biu-ns,  Catina's  high  school 
sweetheart  and  a  trusted  family  finend. 

Catina  had  broken  off  her  relationship  with  Bums,  but  she  agreed  to  meet  him 
that  night  for  a  walk  on  campus.  When  Catina  turned  around,  he  shot  her  at  point- 
blank  range,  left  her  there  on  the  ground,  and  went  back  to  his  dorm  room  to  watch 
Monday  night  football.  He  could  see  her  as  she  bled  to  death  outside  his  window. 

Bums  argued  at  the  trial  that  he  suffered  fi-om  schizophrenia,  but  he  was  con- 
victed and  sentenced  to  life  at  the  California  Medical  FaciUty  in  Vacaville.  During 
the  trial,  the  family  was  not  allowed  in  the  courtroom  and  had  to  sit  outside  waiting 
for  news.  Bums  was  up  for  parole  in  October  of  last  year,  but  was  denied  because 
of  the  gravity  of  the  crime  and  his  lack  of  remorse.  He  can  apply  for  parole  again 
in  1998. 

The  murder  of  Catina  has  had  a  profound  and  lasting  effect  on  the  family.  Her 
mother,  Harriet,  and  her  father,  Michael,  co-founded  Crime  Victims  United — one  of 
California's  most  outspoken  groups  for  victims  rights.  A  year  ago,  her  younger  sis- 
ter, Nina,  became  a  deputy  district  attorney  in  Sacramento  County.  Together,  the 
family  works  tirelessly  to  educate  the  public  about  the  rights  of  crime  victims. 

Victims  and  their  famiUes  often  are  excluded  from  courtrooms  by  the  rule  provid- 
ing for  sequestration  of  witnesses,  supposedly  so  that  their  testimony  is  not  influ- 
enced. However,  sequestration  of  witnesses  is  not  required  for  the  defendant,  despite 
the  same  or  even  greater  potential  for  tailoring  testimony,  because  his  right  to  be 
in  the  courtroom  is  deemed  more  important. 

This  is  a  prime  example  where  victims  should  be  put  on  the  same  footing  as  de- 
fendants. Their  right  to  be  in  the  courtroom  is  equally  important — ^yes,  the  defend- 
ant's liberty  is  at  risk,  but  it  is  the  victim  whose  right  to  life  and  safety  have  been 
violated,  and  for  whom  we  seek  justice  in  the  trial.  This  constitutional  amendment 
will  give  the  victim  the  same  right  to  attend  the  trial  that  is  as  much  theirs  as  it 
is  the  defendant's. 

PAVAGEAU  CASE 

And  I  wiU  never  forget  another  terrible  case,  in  1974,  in  San  Francisco,  when  a 
man  named  Angelo  Pavageau  broke  into  the  house  of  Frank  Carlson  in  Portrero 
Hill.  He  tied  Mr.  Carlson  to  a  chair  and  murdered  him  by  beating  him  with  a  ham- 
mer, chopping  block,  and  a  ceramic  vase.  He  then  repeatedly  raped  Carlson's  24- 
year-old  wife,  breaking  several  of  her  bones.  He  sht  her  wrist  and  tried  to  strangle 
her  with  a  telephone  cord  before  setting  their  home  on  fire  and  leaving  them  tc  go 
up  in  flames. 

But  Mrs.  Carlson  survived  the  fire.  She  lived  to  testify  against  her  attacker.  But 
she  has  had  to  change  her  name  and  lives  in  fear  that  her  attacker  may  be  released 
someday.  When  I  was  Mayor  of  San  Francisco,  she  called  me  several  times  to  notify 
me  that  he  was  up  for  parole.  But  it  was  up  to  her  to  find  out  when  his  parole  hear- 
ings were. 

It  shouldn't  have  to  be  that  way.  It  should  be  the  responsibiUty  of  the  state  to 
send  a  letter  through  the  mail  or  make  a  phone  call  to  let  a  victim  know  that  her 
attacker  is  up  for  parole,  and  she  should  have  the  opportunity  to  testify  at  that 
hearing. 

But  today,  in  most  states  of  the  Union,  victims  still  are  not  made  aware  of  the 
victim's  trial,  many  times  are  not  allowed  in  the  courtroom  during  the  trial,  and  are 
not  notified  when  a  convicted  offender  is  released  fivm  prison. 
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Our  founding  fathers,  when  they  included  the  rights  of  the  accused  in  the  Con- 
stitution, did  not  think  to  include  the  rights  of  crime  victims.  Then  again,  in  1789, 
there  weren't  43  million  victims  of  crime  every  year. 

Why  should  we  amend  the  U.S.  Constitution  to  guarantee  the  rights  of  crime  vic- 
tims? Because  oiu*  Constitution  spells  out  numerous  rights  of  the  accused  in  our  so- 
ciety, all  of  which  were  established  by  amendment  to  the  Constitution:  the  right  to 
a  grand  jury  indictment  for  capital  or  infamous  crimes;  the  prohibition  against  dou- 
ble jeopardy;  the  right  against  self-incrimination;  the  right  to  due  process;  the  right 
to  a  speedy  trial  and  the  right  to  an  impartial  jury  of  ones'  peers;  the  right  to  be 
informed  of  the  nature  and  cause  of  the  criminal  accusation;  the  right  to  confront 
witnesses;  the  right  to  counsel;  the  right  to  subpoena  witnesses — and  so  on. 

But  the  victims  of  a  crime  have  no  such  rights.  In  fact,  the  U.S.  Constitution 
guarantees  them  no  rights  at  all.  This  Constitutional  Amendment,  as  I  see  it,  is  an 
attempt  to  level  the  playing  field  for  crime  victims.  It  says  to  the  victims:  You  have 
the  fundamental  right  to  be  informed  and  given  the  opportunity  to  be  present  at 
every  proceeding  in  which  those  rights  are  extended  to  the  alleged  perpetrator  or 
defendant;  you  have  the  right  to  be  heard  at  any  proceeding  involving  a  release  from 
custody  or  sentencing;  you  have  the  right  to  be  informed  of  any  release  or  escape; 
you  have  a  right  to  full  restitution  from  the  convicted  offender,  whenever  possible; 
you  have  the  right  to  reasonable  measures  of  protection  from  violence  or  intimida- 
tion by  the  accused  or  convicted  offender;  you  have  the  right  to  be  made  aware  of 
all  of  your  rights  as  a  victim;  and,  finally:  You  have  the  right  to  a  speedy  trial. 

I  believe  this  last  right,  to  a  speedy  trial,  is  an  especially  critical  one,  not  only 
to  victims  but  to  all  citizens.  All  too  often,  crimineil  defendants  try  to  weaken  the 
case  against  them,  seeking  delay  after  delay,  so  witnesses  move  on,  memories  fade, 
and  evidence  becomes  stale.  Meanwhile,  the  criminal  often  scoffs  at  the  system,  as 
his  ultimate  punishment  remains  a  distant  prospect. 

I  believe  that  a  speedy  trial,  which  provides  a  jury  determination  and  sentencing 
close  in  time  to  the  criminal's  apprehension,  is  the  most  effective  deterrent  in  the 
criminal  justice  system. 

Some  have  tried  to  criticize  this  amendment  by  sajang  that  it  will  delay  trial,  not 
expedite  it.  This  is  just  plain  wrong. 

Let  me  point  out  exactly  what  this  amendment  does — while  it  gives  the  victim  the 
right  to  attend  the  trial,  it  does  not  give  the  victim  the  right  to  participate  in  the 
trial.  The  victim's  right  to  be  heard  is  Umited  to  sentencing,  the  acceptance  of  pre- 
viously-negotiated plea  bargains,  and  a  release  from  custody. 

I  plan  to  work  further  with  Senator  Kyi  to  ensure  that  this  amendment  contains 
appropriate  means  for  its  enforcement,  so  that  the  public  doesn't  have  to  pay  for 
damages  judgments,  but  victims  can  still  vindicate  their  rights  by  obtaining  court 
orders  to  enforce  them. 

The  victim's  rights  ought  to  be  as  fundamental  as  those  of  the  accused.  For  all 
of  the  victims  who  have  suffered,  I  beUeve  we  can  change  the  futvire  with  this 
amendment,  and  over  time,  I  think  there  will  be  fewer  victims  because  of  it. 

Senator  Kyl.  Senator  Grassley. 

STATEMENT  OF  HON.  CHARLES  E.  GRASSLEY,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  IOWA 

Senator  Grassley.  Mr.  Chairman,  for  the  panel  of  law  professors 
I  want  to  submit  some  questions  in  writing  because  I  won't  be  able 
to  be  here  for  the  whole  hearing. 

Obviously,  I  support  the  constitutional  amendment.  That  is  why 
I  am  a  cosponsor  of  it.  I  have  been  involved  with  victims  restitution 
over  a  long  period  of  time  and  this  obviously  is  part  of  the  motive, 
but  to  get  the  victim  involved  in  the  process  over  a  long  period  of 
time  is  a  worthy  goal. 

In  my  questioning  to  the  law  professors,  I  am  going  to  suggest 
something  that  can  be  done  by  statute  which  woiUd  mean  to  sup- 
plement what  you  are  tr3dng  to  do  here,  and  that  is  to  restore  the 
victim's  involvement  in  the  prosecution,  which  was  a  part  of  our 
early  history  in  colonial  times  and  the  early  years  of  our  history, 
through  qui  tam  suits. 


23 

I  have  been  involved  in  qui  tarn  legislation  through  adding  it  to 
the  False  Claims  Act.  In  the  6  or  7  years  that  it  has  been  on  the 
books,  the  Federal  taxpayers  have  recovered  over  $1  billion,  a  lot 
of  it  from  defense  contractors,  but  lately  in  the  area  of  fraud  in  de- 
Uvery  of  medical  services  and  a  lot  of  that. 

The  principal  of  qui  tarn  was  used  early  in  our  colonial  and  early 
history  of  o\ir  country  after  the  adoption  of  the  Constitution  to  in- 
volve victims  in  the  bringing  of  justice.  It  was  done  originally  be- 
cause society  wouldn't  prosecute  and  so  it  was  a  way  of  making 
sure  justice  was  done  by  those  that  were  victims  because  they 
wanted  to  see  that  they  got  justice.  It  was  also  done  because  it  was 
one  way  of  pa5dng  informers. 

Well,  I  think  we  would  look  a  little  askance  at  paying  informers 
for  information  if  they  sued  to  get  some  benefit,  but  for  the  point 
of  qui  tarn  to  involve  the  victim  that  way  in  the  trial  and  the  pros- 
ecution, it  seems  to  me,  is  something  we  could  look  at  as  some  way 
of  involving  people  short  of  constitutional  amendment,  if  you  can't 
get  your  constitutional  amendment  passed. 

The  original  justification  for  allowing  qui  tam  in  the  criminal 
context  was  because  the  Government  didn't  seem  to  put  a  high 
measure  on  protecting  its  citizenry.  Of  course,  gradually  as  our 
Government  grew  this  justification  was  no  longer  true.  But  today, 
with  the  amount  of  crime  we  have,  I  think  we  are  in  a  position 
where  criminal  qui  tam  would  be  very  helpful. 

Qui  tam  for  victims  would  not  solve  every  problem.  Obviously,  in 
the  instance  of  the  right  of  notification,  as  one  example,  this  is  a 
place  where  qui  tam  would  not  help  victims,  but  giving  victims  a 
chance  to  inject  themselves  into  the  criminal  justice  process — I 
think  qui  tam  would  be  otherwise  useful. 

By  1943,  qui  tam  was  basically  out  of  our  system  of  criminal 
process,  or  civil  process  as  well,  until  we  reinstituted  it  in  1986. 
But  I  think  you  are  seeing  where  it  is  very  beneficial,  obviously  not 
in  the  violent  criminal  manner  that  you  are  probably  talking  about 
here  where  the  victim  most  has  an  interest  in  being  righted,  but 
it  is  something  that  I  think  we  ought  to  take  a  look  at,  since  we 
have  had  a  very  successful  reuse  of  qui  tam. 

So  I  would  throw  that  out  for  yoiu*  consideration  and  I  would 
submit  some  questions  to  be  answered. 

Senator  Kyl.  Thank  you,  Senator  Grassley.  We  will  accept  the 
questions  and  ask  that  the  witnesses  respond  for  the  record. 

Now,  I  would  like  to  ask  the  second  panel  to  come  forward  to  the 
witness  table.  Katherine  Prescott  is  national  president  of  Mothers 
Against  Drunk  Driving.  Ralph  Hubbard  is  State  coordinator  of  Par- 
ents of  Murdered  Children  of  New  York.  John  Walsh  is  host  of 
"America's  Most  Wanted,"  and  Patricia  Pollard  is  a  victim  of  crime. 

Senator  Grassley.  Could  I  put  a  law  review  article  on  qui  tam 
in  the  record? 

Senator  Kyl.  Absolutely. 

Senator  Grassley.  I  appreciate  it. 

Senator  Kyl.  That  will  be  accepted  into  the  record,  without  objec- 
tion. 

[The  article  referred  to  can  be  referenced  at:  38  Am.  Univ.  L. 
Rev.  275  (1989)  and  65  Yale  L.J.  221  (1955).] 
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Senator  Kyl.  The  chairman  would  like  to  state  to  the  witnesses 
that  this  is  an  example  of  the  Senate  appljdng  rules  to  others  that 
it  hasn't  appUed  to  itself.  We  ordinarily  try  to  restrict  our  com- 
ments to  5  minutes.  As  you  can  see,  we  found  it  very  difficult  to 
do  that.  In  an  effort  to  conclude  the  hearing  by  as  close  to  12:30 
as  possible,  which  is  our  goal,  we  are  going  to  begin  to  operate  now 
under  what  we  call  the  5-minute  rule. 

You  will  see  here  a  set  of  lights  and  when  you  are  nearing  the 
5-minute  time,  the  yellow  Ught  will  come  on.  When  you  have  spo- 
ken for  5  minutes,  the  red  Hght  will  come  on.  Take  that  as  a  signal 
that  you  should  try  to  wind  it  up  at  that  point.  I  will  smnounce  that 
all  of  your  written  statements  will  be  made  part  of  the  record,  so 
you  don't  have  to  feel  that  you  will  have  to  get  all  the  way  through 
those  in  order  for  them  to  be  a  part  of  the  record.  We  will  also  work 
under  the  5-minute  rule  so  those  of  us  who  are  on  the  panel 
throughout  the  hearing  will  constrain  our  questions  to  you  for  5 
minutes  as  well. 

Now,  let  me  just  go  down  the  table  in  the  same  order  that  you 
sat  down  and  begin,  Katherine  Prescott,  with  your  testimony.  We 
will  take  the  testimony  of  each  of  the  witnesses  on  the  panel  and 
then  we  will  have  an  opportunity  to  ask  you  questions. 

Katherine  Prescott. 

PANEL  CONSISTING  OF  KATHERINE  PRESCOTT,  PRESIDENT, 
MOTHERS  AGAINST  DRUNK  DRIVING,  GREENVILLE,  NC; 
RALPH  HUBBARD,  BOARD  MEMBER  AND  STATE  COORDINA- 
TOR, PARENTS  OF  MURDERED  CHILDREN  OF  NEW  YORK 
STATE,  INC.,  BROOKLYN,  NY;  JOHN  WALSH,  HOST,  "AMERI- 
CA'S MOST  WANTED"  TELEVISION  PROGRAM;  AND  PATRICIA 
POLLARD 

STATEMENT  OF  KATHERINE  PRESCOTT 

Ms.  Prescott.  Thank  you.  My  name  is  Katherine  Prescott  and 
I  am  here  today  as  national  president  of  Mothers  Against  Drunk 
Driving,  the  largest  crime  victims  assistance  organization  in  the 
world  with  more  than  3.5  milhon  members  and  supporters. 

I  have  been  waiting  14  years  for  today  and  no  one  could  be  more 
proud  than  I  to  be  supporting  the  28th  amendment  to  the  Constitu- 
tion on  behalf  of  MADD.  When  my  16-year-old  son.  Jay,  was  inno- 
cently struck  down  by  a  drunk  driver  in  1981,  my  life  was  shat- 
tered, but  I  innocently  thought  that  justice  woiild  be  done.  Having 
never  been  involved  in  the  criminal  justice  system,  I  didn't  know 
what  to  expect,  but  I  was  eager  to  be  involved  in  the  prosecution 
of  the  defendant. 

I  was  not  contacted  by  the  prosecutor's  office  and  I  felt  that  every 
time  I  tried  to  get  information,  I  was  intruding  on  their  turf.  Even- 
tually, I  hired  a  private  attorney  and  paid  him  to  get  information 
to  keep  our  family  informed  about  what  was  going  on  with  our 
case. 

The  trial  was  a  very  difficult  experience  for  me.  I  knew  I  would 
be  facing  the  person  who  killed  my  child  and  I  was  warned  that 
I  could  show  no  emotion  or  I  would  be  barred  from  the  courtroom. 
I  was  not  prepared  for  the  trauma  of  the  court  setting.  I  didn't  un- 
derstand what  was  going  on  and  though  I  was  there  physically,  I 
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felt  like  an  outsider  looking  in.  It  seemed  that  decisions  had  al- 
ready been  made  that  I  was  not  privy  to. 

Each  day,  I  would  watch  the  attorneys  and  the  judge  go  into 
chambers  and  discuss  the  case.  Each  day,  the  prosecutors  would 
come  out  and  tell  me  that  the  judge  didn't  want  to  try  the  case  and 
wanted  to  accept  a  misdemeanor  plea.  Each  day,  I  begged  the  pros- 
ecutors not  to  plead  the  case  to  a  misdemeanor. 

Finally,  the  defendant  pled  guilty  to  manslaughter  because  the 
judge  had  promised  him  a  short  sentence  in  return  for  his  plea. 
The  man  who  killed  Jay  was  sentenced  to  1  year  in  prison  and  he 
served  one-half  of  the  sentence  and  was  out.  I  gave  no  victim  im- 
pact statement.  I  was  not  able  to  tell  the  judge  what  a  bright  and 
lovable  child  Jay  was,  but  the  defendant  brought  in  a  parade  of 
witnesses  to  say  what  a  great  guy  he  was.  The  judge  never  knew 
what  the  death  of  my  child  had  done  to  our  family.  It  has  been  14 
years,  but  the  pain  is  still  here.  Every  day  I  see  other  people  be- 
coming grandmothers  and  I  know  I  will  never  have  that  blessing. 

I  believe  the  trial  was  as  difficult  for  me  as  the  funeral.  It  was 
so  scary  and  I  was  so  confused  about  the  proceedings.  I  vowed  that 
I  would  le£im  all  I  could  about  the  system,  in  the  hope  that  I  could 
help  other  victims  know  what  to  expect.  A  few  years  later,  I  be- 
came the  victim  witness  assistant  in  the  Pitt  County,  NC,  prosecu- 
tor's office.  I  am  still  employed  there,  if  I  have  a  job  when  I  go 
back. 

North  CaroUna  has  a  good  statutory  victims  bill  of  rights,  but 
even  with  that  there  is  no  remedy  if  a  victim  is  not  actually  af- 
forded these  rights.  I  have  spent  many  hours  on  the  job  holding  a 
victim's  hand  and  saying,  I  am  sorry,  but  there  is  just  nothing  you 
can  do;  the  defendant  has  all  the  constitutional  rights  in  this  sys- 
tem. 

In  my  job  as  a  victim  witness  assistant,  I  am  constantly  chal- 
lenged to  find  resources  to  get  help  for  victim  families  to  allow 
them  to  come  to  court.  While  the  defendant's  attorneys  bring  family 
members  in  from  around  the  country,  I  have  a  problem  getting  as- 
sistance for  victim  famiHes  from  the  next  county. 

I  recall  a  murder  trial  when  an  accused  murderer's  parents  and 
aunt  were  flown  in  fi*om  Texas  and  put  up  in  the  Hilton  and  fed 
three  meals  a  day  for  6  weeks,  while  the  mothers  and  fathers  of 
the  two  women  who  were  murdered  couldn't  get  assistance  from 
the  next  county  to  come,  and  one  lady  was  so  poor  that  she  brought 
boiled  eggs  to  eat  because  she  had  no  money  to  buy  meals  while 
she  came  to  watch  the  trial  of  the  people  who  killed  her  daughter. 

A  couple  of  years  ago,  I  sat  with  a  victim  of  domestic  violence  in 
court  one  day  and  she  was  terrified.  She  told  me  she  knew  her  ex- 
husband  was  going  to  kill  her.  The  lawyers  and  the  judge  went  into 
chambers  and  had  some  discussions  and  then  they  came  out  aaid 
continued  the  case.  The  victim  never  had  the  opportunity  to  speak 
to  the  judge,  so  he  didn't  know  how  fidghtened  she  was.  He  might 
have  tried  to  put  some  restrictions  on  the  defendant  if  he  had 
known  more  about  her  situation,  but  it  was  handled  in  chambers 
out  of  the  presence  of  the  victim. 

That  night,  as  she  was  going  to  her  car  after  her  shift  was  over 
at  the  hospital  where  she  was  a  registered  nurse,  she  was  mur- 
dered by  her  ex-husband,  leaving  four  young  children,  and  then  he 
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took  his  own  life — four  children  left  orphans.  I  will  always  beUeve 
that  if  the  judge  could  have  heard  her  and  seen  her  as  I  did,  maybe 
he  could  have  done  something  to  prevent  her  death. 

Our  forefathers  who  drafted  the  U.S.  Constitution  intended  it  to 
be  a  freeing  docimient,  our  first  victim's  rights,  if  you  will,  because 
its  goal  was  to  assure  that  the  oppressed  and  downtrodden  have  a 
voice.  It  was  designed  to  remove  tyranny  and  control  over  the  pow- 
erless. Our  forefathers  recognized  that  as  times  changed,  so  would 
the  Constitution,  and  indeed  it  has. 

A  time  came  for  slavery  to  be  abolished  and  the  Constitution  was 
amended  to  assiu'e  it.  A  time  came  for  women  to  vote  and  the  Con- 
stitution was  amended  to  assure  it.  The  time  has  come  for  victims 
to  have  a  balanced  voice  with  defendants  and  that  will  only  happen 
when  they  are  guaranteed  in  the  same  document,  the  U.S.  Con- 
stitution, and  we  must  pass  this  amendment  to  assure  it.  As  long 
as  defendants'  rights  are  specified  in  the  U.S.  Constitution  and  vic- 
tims' rights  are  specified  only  in  State-by-State  statutes,  the  vic- 
tims' role  in  the  prosecution  of  cases  will  always  be  that  of  second- 
class  citizens. 

MADD  and  other  groups  have  worked  tirelessly  to  see  that  State 
constitutional  amendments  were  brought  to  the  voters  and  the  vot- 
ers have  responded  positively  in  every  single  State.  Thirty-eight 
States  will  need  to  ratify  this  amendment  after  it  is  passed  by  Con- 
gress. With  those  already  affirming  the  need  for  a  constitutional 
voice  for  victims,  ratification  should  not  be  difficult. 

MADD's  victims,  members  and  supporters  in  38  States  and  more 
stand  ready  to  voice  their  support  for  victims'  rights.  Their  voices 
will  be  heard.  Your  constituency  needs  to  know  that  you  support 
victims'  rights.  I  can  assure  you  that  the  minute  this  amendment 
is  introduced,  you  will  be  hearing  from  your  supporters. 

Thank  you. 

Senator  Kyl.  Thank  you,  Ms.  Prescott. 

Ralph  Hubbard. 

STATEMENT  OF  RALPH  HUBBARD 

Mr.  Hubbard.  Good  morning.  My  name  is  Ralph  Hubbard,  from 
Parents  of  Murdered  Children  of  New  York  State,  Inc.  To  make  it 
as  brief  as  possible,  my  son,  Brett,  was  murdered  and  we  cried.  We 
went  to  court  and  we  cried.  The  murderers  were  acquitted  and  we 
cried.  We  went  home  and  we  cried,  and  then  we  stopped  crjdng  and 
we  became  advocates.  We  becEime  victims  advocates  because  of 
what  happened  to  us  from  the  time  we  hit  that  system.  It  was  just 
horrible.  The  horror  stories  are  too  numerous.  I  will  just  give  you 
a  very  brief  part  of  it,  and  I  would  challenge  you  to  use  your  pow- 
ers to  help  amend  the  Constitution  which  we  could  not  foresee  that 
we  would  need  at  this  stage. 

The  Constitution  is  the  highest  law  of  the  land.  As  such,  an 
amendment  protecting  crime  victims'  rights  will  have  a  profound 
impact  not  only  on  the  criminal  justice  system,  but  on  the  way  we 
think  about  crime  and  justice  as  a  country.  You  must  assist  us,  to 
elevate  us  from  second-class  citizenship,  being  victims,  brought  on 
by  means  completely  out  of  our  control. 

You  must  give  us  equal  treatment  with  criminals.  We  have  no 
wish  to  take  away  anything  from  the  defendant,  but  we  do  need 
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parity  of  a  sort  with  the  defendant.  We  need  to  become  as  equally 
tied  to  the  justice  system  as  possible.  I  urge  you — no — I  beseech 
you  to  ensure  that  victims  and  their  families  be  treated  with  fair- 
ness, dignity,  respect,  the  common  decency  and  basic  humanity 
that  should  be  awarded  them.  The  victims  bill  of  rights  would  have 
made  a  real  difference  for  my  familj?  and  I,  the  way  we  were  treat- 
ed in  court,  but  that  is  past. 

I  would  like  your  help  in  assuring  that  people  will  not  go  through 
the  system  as  we  did.  We  were  barred  from  court  by  a  judge  be- 
cause the  defendant's  sister  started  a  fight  with  my  daughter.  We 
were  barred  out  of  court.  The  defendant  and  his  entire  family  were 
allowed  in  court.  We  asked  for  an  advocate  to  be  in  court  in  our 
stead.  We  were  denied. 

We  finally  got  a  hold  of  the  chief  judge  in  New  York  State  and 
he  allowed  an  advocate  to  be  there  in  our  stead.  We  had  no  rights. 
They  had  every  right.  We  wish,  we  hope,  we  pray  that  this  will  not 
happen  again;  that  people  that  have  become  victims  not  by  some- 
thing they  have  done — they  have  become  victims  purely  by  the 
means  and  the  acts  of  someone  else,  but  God  knows  they  lose  ev- 
erything that  they  have  ever  had. 

Senator  Kyl.  Thank  you,  Mr.  Hubbard. 

[The  prepared  statement  of  Mr.  Hubbard  follows:] 

Prepared  Statement  of  Ralph  Hubbard 

Thank  you  for  giving  me  the  opportunity  to  testify. 

I  want  to  begin  by  giving  a  little  bit  of  background  about  me.  I  am  a  husband 
of  forty-three  years,  the  father  of  four  exceptional  individuals  and  the  grandfather 
of  four  wonderful  young  men  and  women.  I  am  a  veteran  of  the  Korean  conflict,  a 
retiree  of  twenty-five  years  of  Civil  Service  with  the  New  York  City  Police  Depart- 
ment (Motor  Transport  Division),  a  Board  Member  &  State  Coordinator  of  Parents 
of  Murdered  Children  of  New  York  State,  Inc.,  Vice  President  of  Justice  for  All,  a 
Board  member  of  New  Yorkers  Against  Gun  Violence,  a  former  member  of  the  Advi- 
sory Council  of  New  York  State  Higher  Education  (Safety  In  Schools)  Committee, 
a  member  of  the  Advisory  Committee  of  the  American  Alliance  for  Rights  and  Re- 
sponsibilities (AARR),  and  a  board  member  of  the  National  Organization  for  Victim 
Assistance  (NOVA). 

It  is  not  only  equitable  that  a  constitutional  amendment  insuring  rights  for  vic- 
tims finally  be  effected — it  is  simply  the  mandatory  and  moral  things  to  do.  I  want 
to  tell  you  about  what  happened  to  me  and  my  family  when  a  vicious  and  senseless 
act  of  violence  catapulted  us  into  "the  system."  We  went  through  not  only  the  most 
devastating  act  a  parent  could  experience,  we  also  found  that  there  was  no  justice 
in  the  judicial  system  on  which  to  buff  ourselves. 

At  the  trial  of  the  two  people  acoised  of  murdering  our  only  son,  in  an  argument 
over  a  video  tape,  we  saw  first  hand  the  perversion  of  a  system  which  gives  less 
than  a  damn  about  grieving  parents,  parents  who  are  in  search  of  only  two  things — 
justice  and  a  voice  with  which  to  achieve  this. 

Our  first  realization  that  we  were  in  trouble  was  demonstrated  when  the  A.D.A. 
used  our  daughter  to  do  the  bulk  of  his  investigatory  work,  i.e.,  rovmding  up  wit- 
nesses, taking  rebuttal  photographs  of  the  murder  scene,  reminding  him  of  the 
names  of  these  witnesses,  etc. 

Our  second  indication  was  made  quite  clear  on  day  one  of  the  trial.  During  open- 
ing statements  the  assistance  district  attorney  continuously  referred  to  my  deceased 
son  by  my  name  (which  is  Ralph)  instead  of  his  own  (which  was  Brett). 

Throughout  this  perversion  known  as  a  trial,  we — the  family  of  the  victim,  were 
bsirred  from  the  courtroom  when  the  sister  of  the  defendant  initiated  an  altercation 
with  my  daughter.  She,  the  sister  of  the  defendant  was  allowed  to  remain  in  the 
courtroom  throughout  the  remainder  of  the  trial,  further  giving  proof  to  the  claims 
that  defendants  have  more  rights  than  victims. 

When  we  asked  the  judge  if  he  would  allow  a  victim's  advocate  in  the  courtroom 
in  our  stead,  we  were  denied  even  that.  We  were  forced  to  seek  the  assistance  of 
the  chief  judge,  who  finally  allowed  our  advocates  back  into  the  courtroom. 
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We  lost  our  child  in  the  midst  of  victimization  number  one — the  act  of  violence. 
But  we  lost  our  dignity  and  hope  in  the  midst  of  victimization  number  two — the  ju- 
dicial process! 

Over  the  years,  as  a  victim's  advocate  myself,  I  have  witnessed  many  other  sense- 
less acts  of  indignity  and  abuse  administered  to  victims  and  their  famiUes.  I  have 
seen  a  judge  send  a  jury  out  of  the  courtroomm  simply  so  that  he  could  come  down 
off  the  bench,  walk  over  to  the  mother  of  the  murder  victim,  tell  her  that  his  court- 
room was  not  the  place  for  her  tears  and  emotions  and  expel  her  from  the  coiirt- 
room.  The  mother  of  the  murder  victim! 

I've  seen  a  case  where  the  step-mother  of  the  murder  victim,  (who  raised  the 
child,  I  might  add),  upon  wishing  to  address  the  court  during  impact  statement  time 
was  told  by  a  woman  judge,  and  I  quote  "Oh  you're  not  the  mother,  so  what's  the 
big  deal!"  Can  you  imagine  how  she  was  made  to  feel? 

In  another  case,  the  defendant's  lawyer  actually  had  the  temerity  to  request  to 
the  presiding  judge  that  the  parents  of  the  victim  be  forbidden  to  sit  together  as 
their  "united  front  of  grief  would  be  prejudicial  to  his  defendant  and  invoke  sjmi- 
pathy  for  the  victim.  Can  you  imagine  how  they  were  made  to  feel?  Yet  victims  have 
no  right  to  challenge  the  seating  arrangements  of  the  defendant's  family,  even  when 
they  present  a  "united  front"  of  support  for  the  defendant.  Where  is  the  equality 
in  our  system?  Why  have  we  forgotten  the  victim  and  the  victims'  family? 

Ladies  and  Gentlemen,  I  challenge  you  to  use  yoiu-  power  here  to  help  amend  the 
Constitution  which  could  not  foresee  the  need  at  hand.  The  Constitution  is  the  high- 
est law  of  the  land.  As  such,  an  amendment  protecting  crime  victims  rights  will 
have  a  profound  impact,  not  only  on  the  criminal  justice  system,  but  on  the  way 
we  all  think  about  crime  and  justice  as  a  country.  You  must  assist  us  in  our  ele- 
vation from  second  class  citizenship  brought  on  by  means  completely  out  of  our  con- 
trol. You  must  give  us  equal  treatment  with  criminals.  Justice  for  all  must  include 
the  victim. 

We  iu"ge  you,  no — we  beseech  you  to  do  all  that  you  can  possibly  do  to  ensure  that 
the  victim  and  their  family  be  treated  with  the  fairness,  dignity  and  respect  that 
common  decency  and  basic  humanity  should  award  them.  The  Victims  BUI  of  Rights 
would  have  made  a  real  difference  in  the  way  my  family  and  I  were  treated  during 
the  trial  of  my  son's  murderers.  The  judge  could  not  have  forced  us  out  of  the  court- 
room. We  would  have  had  a  constitutional  right  to  remain  there.  Imagine,  the  trial 
is  open  to  entire  public  and  the  press.  Yet  we,  the  victim's  family,  had  no  right  at 
all  to  be  there.  Oiir  Constitution  must  be  changed  to  correct  this. 

Thank  you  for  your  indulgence.  Please  do  everything  in  your  power  to  pass  this 
amendment. 

Senator  Kyl,  John  Walsh. 

STATEMENT  OF  JOHN  WALSH 

Mr.  Walsh.  Thank  you.  Senator,  thank  you  for  the  opportunity 
to  testify  today.  I  have  been  testifying  before  this  Judiciary  Com- 
mittee for  15  years  and  this  may  be  the  most  important  hearing 
that  I  have  attended  in  those  15  years.  I  want  to  thank  you.  Henry 
Hyde  has  been  a  friend  over  the  years.  I  want  to  thank  him  for 
coming  over.  He  said  one  thing  to  me  on  the  way  out:  we  are  going 
to  have  a  full  Judiciary  Committee  and  we  are  going  to  give  them 
hell  over  on  the  House  side,  and  that  made  me  encouraged. 

I  have  known  Senator  Hatch  for  a  long  time.  He  has  been  a  sup- 
porter of  every  piece  of  victims  rights,  child  protection,  crime  vic- 
tims legislation  that  we  have  testified  on  before  here  and  I  com- 
mend lum,  as  well  as  Senator  Grassley.  But  I  want  to  specifically 
commend  you  and  Senator  Feinstein  for  taking  the  initiative  today 
to  be  so  prepared  and  so  passionate  about  amending  the  Constitu- 
tion in  this  most  meaningful  amendment,  in  my  opinion  as  a  crime 
victim. 

Lots  of  people  know  me  as  the  host  of  "America's  Most  Wanted," 
millions  of  Americans,  but  lots  of  people  know  me  as  a  crime  vic- 
tim, also.  In  1981,  my  6-year-old  son,  Adam,  was  kidnapped  and  2 
weeks  later  he  was  found  murdered  and  his  murderer  has  never 
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been  brought  to  justice.  I  have  testified  in  every  State  legislature 
in  this  country.  I  have  sat  through  hundreds  and  hundreds  of  trials 
to  educate  myself.  I  have  spent  many,  many  painful  hours  at  sen- 
tencing hearings  seeing  just  what  the  criminsd  justice  system  is 
about,  and  believe  me,  in  those  15  years  I  have  learned  one  thing. 
It  should  be  renamed  the  "criminal  injustice  system"  because  the 
defendants  and  the  criminals  have  all  the  rights  and  the  victims 
have  no  rights. 

It  has  been  mentioned  many,  many  times.  I  think  our  forefathers 
would  turn  over  in  their  graves  if  they  realized  what  this  country 
has  come  to  and  the  fact  that  this  document — and  I  hope  Senator 
Leahy  will  read  my  testimony  because  he  made  a  very  passionate 
speech  about  how  his  State  takes  a  long  time  to  amend  their  con- 
stitution. Well,  I  don't  beHeve  there  should  be  fi-ivolous  amend- 
ments to  this  Constitution,  but  this  Constitution  has  been  amended 
26  times.  This  august  body  of  the  Senate  and  the  House  has 
thought  that  it  was  important  enough  to  amend  this  Constitution 
26  times. 

Guess  how  many  amendments  in  here  pertain  to  criminals  and 
criminals'  rights.  Four  of  those  26  amendments.  Is  there  one 
amendment  in  here  for  the  victims?  Not  one  amendment,  and  it 
has  been  mentioned  over  and  over  today  that  this  is  the  supreme 
law  of  the  land,  the  Constitution  and  the  constitutional  amend- 
ments, and  only  20  States  have  victims  rights  State  constitutional 
amendments.  When  this  constitutional  amendment  is  passed,  that 
will  send  a  clear  message  to  those  30  States  and  to  those  30  Grov- 
emors  and  to  those  30  State  legislatures  that  it  is  time  to  give  vic- 
tims the  voice  that  they  deserve. 

There  are  four  simple  parts  of  this  amendment.  The  most  impor- 
tant, probably,  is  to  treat  victims  with  some  dignity  which  they 
have  not  been  treated  with,  and  I  have  observed  it  over  and  over 
and  over.  There  are  many  people  here  who  have  suffered  through 
that.  I  have  met  thousands  and  thousands  of  victims  over  the  years 
who  have  been  badgered  and  beaten  down  by  the  system. 

Speedy  trial — ^you  talked  about  it,  you  ta&ed  about  it — the  most 
important.  It  only  works  for  the  defendant.  They  only  want  a 
speedy  trial  when  it  is  to  their  advantage.  In  Florida,  we  did  a  sur- 
vey. In  child  cases,  the  toughest  cases,  child  abuse  cases,  defense 
attorneys  delayed  or  asked  for  continuances  an  average  of  17  times 
in  cases  relating  to  sexual  abuse  of  children.  Why?  Because  the 
children  are  in  therapy.  The  children  forget.  The  parents  decide,  I 
can't  put  my  child  through  this  torture  an5nnore.  You  mentioned  it 
very  eloquently  earlier. 

The  speedy  trial  only  works  when  the  defendant  wants  the 
speedy  trial.  It  is  time  for  victims  to  be  able  to  step  up  to  the  plate 
and  say,  I  need  a  speedy  trial.  You  know  it  firsthand  and  you  said 
you  thought  it  was  the  most  important  part  of  this  constitutional 
amendment,  the  speedy  trial. 

The  victims  being  allowed  to  be  part  of  the  process — I  mentioned 
it  yesterday.  A  trooper  gave  his  hfe  on  a  highway  in  Maryland  at 
4  o'clock  in  the  morning  with  two  drug  dealers  that  he  pulled  over. 
He  never  got  his  gun  out  of  the  holster.  Their  rap  sheets  were  this 
long.  They  executed  him.  His  wife  was  home  in  bed  with  their  4 
small  boys.  She  was  100  miles  away  from  that  horrible  crime. 
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The  defense  attorney  subpoenaed  her  as  a  witness  specifically  to 
keep  her  out  of  that  trial.  The  whole  time  that  those  two  men  were 
on  trial  for  murdering  her  husband,  she  had  to  stand  out  of  the 
courtroom  crying,  saying,  why  can't  I  be  part  of  this  process?  Now, 
if  victims  are  going  to  testify,  then  maybe  a  judge  should  make  the 
decision  that  day  they  shouldn't  be  in  the  courtroom,  but  they  are 
families  and  they  should  be  in  the  courtroom. 

Notice  of  parole  hearings — ^you  mentioned  it.  In  Florida,  we 
passed  a  victims  rights  constitutional  amendment  that  said  victims 
should  be  notified.  Some  defense  attorneys  said,  well,  then  fathers 
and  brothers  wait  for  these  guys  to  get  out  of  prison  to  kill  rapists. 
It  didn't  happen  once,  but  four  rapists  got  out  of  prison  and  killed 
four  rape  victims  because  they  knew  where  they  lived  and  those 
women  weren't  notified. 

There  were  6,000  people  who  escaped  from  prison  last  year.  If  I 
were  the  victim  of  a  crime  and  the  guy  who  did  it  to  me  and  my 
family  escaped,  I  would  like  to  know  that  he  may  come  back  and 
hunt  me  down.  Six  thousand  men  escaped  from  prison  last  year. 

Victim  impact  statement — she  wasn't  allowed  to  do  it.  I  men- 
tioned yesterday  I  have  sat  in  hundreds  of  victim  impact  state- 
ments; 2  days  of  a  victim  impact  statement  where  a  man  tortured 
and  removed  the  genitals  of  a  little  girl  with  a  pair  of  pliers  and 
26  character  witnesses  came  forward  to  say  he  should  be  spared 
the  death  penalty  because  he  had  acne  when  he  was  young,  he  was 
fat,  he  was  an  alcoholic,  all  those  types  of  situations. 

But  the  mother  and  father  who  wanted  to  come  with  their  pic- 
ture of  their  murdered  9-year-old  and  say  to  the  judge,  please  send 
this  man  to  the  death  chamber  because  we  will  never  see  our 
daughter  graduate  fi*om  high  school,  we  will  never  have  grand- 
children— they  were  not  allowed.  It  happened  to  me.  I  mentioned 
it  yesterday.  A  month  ago,  my  wife  was  at  a  hearing  where  news- 
papers wanted  to  open  the  files  of  our  son's  case  because  there  was 
some  new  information. 

The  prosecutor  eloquently  argued,  please  don't  open  those  files, 
Your  Honor,  please;  we  are  close  after  15  years  to  bringing  some- 
one to  justice;  if  these  files  are  opened,  this  information  will  never 
be  allowed  to  be  entered  into  the  trial.  The  judge  would  not  allow 
my  wife  to  speak  at  that  trial,  although  in  1988  we  stumped  for 
and  went  around  the  State  for  a  victims  rights  constitutional 
amendment.  That  constitutional  amendment  said  she  had  the  right 
to  speak  there. 

We  talk  about  how  these  amendments  on  the  State  level  do  and 
do  not  work.  They  don't  work.  The  judge  simply  said,  I  don't  want 
my  decision  to  be  prejudiced  by  a  motion.  He  would  not  let  the 
mother  of  a  murdered  child  speak,  the  mother  of  a  6-year-old  child 
in  that  courtroom. 

District  attorneys  and  judges  sometimes  don't  want  victims  to  be 
involved  in  the  process.  Victims  have  the  right  to  be  involved  in  the 
process.  Everybody  said  it  here  and  so  have  you.  We  are  not  asking 
to  detract  from  the  defendant's  rights.  We  are  simply  asking  to  bal- 
ance those  scales.  You  mentioned  it  eloquently.  Forty-three  milHon 
Americans  were  victims  of  crime  last  year,  40  million  the  year  be- 
fore. Pretty  soon,  every  American  will  need  this  victims  rights  con- 
stitutional amendment. 
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We  are  not  vigilantes.  We  are  not  mad.  We  just  want  to  see  those 
scales — and  I  mentioned  it  yesterday — they  are  up  here  for  the 
criminals  and  they  are  down  here  for  the  victims.  We  only  want  to 
see  those  scales  balanced.  It  is  a  simple  request.  It  is  the  law  of 
the  land.  We  are  only  asking  for  equal  rights. 

Thank  you  for  having  me  today. 

Senator  Kyl.  Thank  you,  Mr.  Walsh. 

Now,  Patricia  Pollard. 

STATEMENT  OF  PATRICIA  POLLARD 

Ms.  Pollard.  Mr.  Chairman  and  Senators,  my  name  is  Patricia 
Pollard  and  I  live  in  northern  California.  I  am  honored  to  get  the 
chance  to  speak  before  this  committee  and  to  support  the  passage 
of  the  victims  bill  of  rights.  Perhaps  my  words  are  not  adequate  to 
express  all  that  I  feel  today,  but  they  are  words  from  my  heart, 
words  bom  of  my  own  pain,  endurance,  and  triumph  over  both  the 
criminal  who  attacked  me  and  the  system  that  for  a  while  left  me 
abandoned. 

My  story  begins  in  1974.  I  was  living  in  Arizona.  On  a  night  in 
early  July  just  outside  of  Flagstaff,  I  was  kidnaped,  forced  into  a 
stranger's  pickup  truck,  and  driven  at  high  speeds  down  the  high- 
way away  from  town.  When  my  attacker  stopped  the  truck  by  the 
side  of  the  road,  he  begem  an  onslaught  of  unspeakable  brutal 
physical  violence.  During  the  course  of  the  assault  that  followed, 
my  jaw  was  broken  in  several  places  on  both  sides  of  my  face.  My 
ribs  were  broken  while  I  was  screaming  in  pain  and  terror. 

As  my  attacker  was  choking  me  unconscious,  I  will  never  forget 
thinking  of  how  my  mom  would  feel  when  told  that  her  youngest 
daughter  was  murdered.  I  was  also  raped  during  the  assaiilt.  I  was 
slashed  and  scarred  with  the  jagged  edge  of  a  beer  can.  My 
attacker  left,  but  then  returned  to  make  certain  I  was  dead.  He 
again  strangled  me  as  I  lay  helpless  on  the  ground.  He  then  again 
left  me  for  dead. 

Eric  Mageary,  the  man  who  attacked  me,  was  caught  and  con- 
victed. He  was  sentenced  to  25  years  to  Hfe  in  the  Arizona  State 
Prison.  While  he  was  still  10  years  short  of  his  minimum  sentence 
he  was  released  on  parole,  but  no  one  ever  told  me  or  gave  me  a 
chance  to  say  what  I  thought  about  it.  The  system  had  silenced  me, 
just  like  Mageary  did  that  night  outside  of  Flagstaff. 

Please  understand,  these  crimes  affect  many  people.  Loved  ones 
are  shattered  by  vicious  crimes.  My  parents  were  devastated.  They 
should  also  have  the  right  to  have  their  voices  heard.  We  will  not 
stop  all  violent  crime,  but  when  it  happens  we  can  stop  the  unfair 
treatment  of  victims.  I  now  know  that  vicious  crimes  can  happen 
to  anyone.  We  must  not  let  our  laws  silence  those  who  are  ab- 
ducted, beaten,  raped,  and  tortured. 

But  my  story  does  not  end  with  Eric  Mageary's  first  parole. 
Within  less  than  a  year  he  was  back  in  prison,  his  parole  evoked 
for  drug  crimes.  Then  in  1990,  the  people  of  Arizona  voted  State 
constitutional  rights  for  crime  victims.  In  1993,  Mageary  again  ap- 
plied for  release  from  prison  and,  incredibly,  he  was  again  released 
without  any  notice  to  me.  I  was  again  denied  any  opportunity  to 
tell  the  parole  board  about  the  horrible  crime  or  the  need  to  protect 
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others  in  that  community.  They  ignored  my  rights,  but  this  time 
I  had  a  remedy. 

The  county  attorney  in  Flagstaff  filed  an  action  to  stop  the  re- 
lease and  the  court  of  appeals  in  Arizona  forced  the  board,  because 
they  had  denied  me  my  constitutional  rights,  to  hold  another  hear- 
ing and  to  hear  from  me.  This  time,  after  they  heard  from  me  di- 
rectly and  heard  firsthand  the  horrible  nature  of  the  offense,  they 
voted  for  public  safety  and  Mageary's  release  was  denied. 

Constitutional  rights  made  the  difference  in  my  case.  They  en- 
sured fair  treatment  for  me  and  helped  also  to  protect  the  safety 
of  the  community.  These  rights  gave  me  the  realization  that  I  could 
have  a  say,  that  I  could  make  a  difference,  and  this  has  given  me 
back  some  faith  in  oiu*  government  system.  These  protections 
should  apply  across  the  country.  Please  allow  us,  the  people,  to 
have  a  say  in  matters  such  as  these. 

This  experience  has  not  made  me  bitter,  I  still  like  people  and 
love  life.  God  gave  me  a  second  chance.  He  saved  my  fife  and  re- 
stored my  voice.  Now,  I  hope  to  help  others  find  their  voice.  I  have 
even  prayed  for  Eric  Mageary.  I  have  prayed  for  a  change  in  his 
heart  so  he  will  not  harm  anyone  else.  But  until  that  change 
comes,  he  and  others  like  him  must  not  be  released  without  any 
notice  to  victims,  without  any  opportunity  to  be  heard.  I  ask  you 
to  give  us  a  chance  for  balanced  justice,  for  there  will  always  be 
victims. 

Senator  Kyl.  Thank  you,  Ms.  Pollard.  You  have  all  given  elo- 
quent testimony  that  will  dramatically  assist  us. 

Senator  Feinstein. 

Senator  Feinstein.  I  have  no  questions,  except  to  say  that  I  real- 
ly hope  that  everyone  understands  how  important  this  is  and  that 
all  of  you  will  work  to  see  that  this  gets  moved  out  of  the  Congress 
and  ratified  by  the  States.  Obviously,  no  one  can  say  it  is  more  im- 
portant than  you  and  you  have  done  it  so  very  eloquently  and  I 
thank  you. 

Senator  Kyl.  I  thank  you,  too,  and  I  very  much  look  forward  to 
working  with  you  to  make  this  a  reality.  Thank  you.  I  also  appre- 
ciate your  adherence  to  our  time  schedule.  You  are  going  to  help 
us  get  back  on  schedule. 

Let  us  now  call  the  third  panel:  CoUene  Campbell;  Rita  Gold- 
smith, who  is  national  spokesperson  for  Parents  of  Murdered  Chil- 
dren; and  Bob  Preston,  president  of  the  Executive  Board  of  the  Na- 
tional Victim  Constitutional  Amendment  Network.  Again,  I  will 
call  upon  you  in  the  order  that  you  have  taken  your  seats.  All  of 
your  statements  will  be  made  a  part  of  our  record. 

CoUene. 
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A  PANEL  CONSISTING  OF  COLLENE  CAMPBELL,  SAN  JUAN 
CAPISTRANO,  CA;  RITA  GOLDMITH,  NATIONAL  SPOKES- 
PERSON, PARENTS  OF  MURDERED  CHILDREN,  INC.,  SEDONA, 
AZ,  AND  ROBERT  E.  PRESTON,  CO-CHAIRMAN,  NATIONAL 
VICTIM  CONSTITUTIONAL  AMENDMENT  NETWORK,  DENVER, 
CO 

STATEMENT  OF  COLLENE  CAMPBELL 

Ms.  Campbell.  Theink  you.  Hon.  Senator  Kyi  and  particularly 
my  own  Senator,  Dianne  Feinstein,  thank  you  so  much,  and  I  am 
so  glad  both  of  you  are  so  strong  on  this  bill  because  we  may  not 
be  testifying  to  anybody  if  you  weren't  here.  I  thank  you  for  being 
here  and  hstening. 

My  purpose,  of  course,  for  being  here  is  to  give  you  a  tiny  bit  of 
the  insight  to  the  real  world  of  being  an  innocent  crime  victim.  You 
have  heard  a  little.  However,  reahze  that  I  am  only  one  and  there 
are  millions  just  hke  me  and  I  am  honored  to  be  here  representing 
them. 

The  extended  rights  given  to  criminals  are  far  beyond  what  our 
Founding  Fathers  could  have  envisioned.  Honest  Americans  need  a 
level  playing  field,  which  we  don't  have  now.  As  a  crime  victim,  I 
am  deeply  wounded  and,  as  you  can  tell,  it  is  extremely  difficult 
to  share  my  experiences.  I  try  to  get  by  it  by  laughing  and  kidding, 
but  I  am  going  to  get  down  to  the  real  pain  now. 

Exactly  14  years  ago,  our  only  son  was  strangled  and  thrown  out 
of  an  airplane.  We  never  found  his  body,  nor  did  I  even  know 
whether  he  was  alive  or  dead  when  he  hit  the  water  because  the 
defendants  had  the  right  to  remain  silent.  We  never  had  that  fu- 
neral. During  the  7  years  and  9  months  that  it  took  to  get  through 
the  murder  trials  and  retrial,  my  husband  and  I  certainly  had  the 
opportunity  to  understand  fully  what  it  was  to  be  treated  unfairly. 

During  the  three  trials  of  our  son's  murderers,  we  were  not  per- 
mitted to  be  present  during  the  trials.  While  we  sat  outside  diuing 
the  proceedings,  however,  the  perpetrators'  famiUes  were  allowed 
to  be  inside  that  courtroom  all  the  way  through.  Fortunately,  there 
was  a  perceptive  jury  and  both  men  were  convicted. 

However,  about  the  time  we  were  attempting  to  put  our  Uves 
back  together,  we  received  that  early-morning  phone  call  which  we 
victims  hate  bad.  The  voice  on  the  other  end  of  the  phone  said, 
CoUene,  I  am  so  sorry.  And  I  said,  what  are  you  sorry  for?  And  she 
said,  because  the  killer  of  your  son  is  back  on  the  streets.  Didn't 
you  know? 

Unbeknownst  to  us,  the  appellate  court  had  heard  and  over- 
turned the  jiuys  verdict.  The  next  morning,  it  was  big  headline 
news,  but  we  had  no  idea  the  appeal  was  being  heard.  No  one  had 
attempted  to  contact  us,  but  40  friends  and  family  members  of  my 
son's  killer  had  been  notified  and  they  were  in  the  hearing.  We 
were  not  only  shocked,  we  are  devastated,  just  knowing  that  we 
were  not  there  really  hurt  us,  not  to  be  there  in  support  of  our  son. 

I  called  the  deputy  attorney  general  handUng  the  case  and  ex- 
pressed our  distress  over  not  being  notified  and  her  words  still  ring 
in  my  ears.  She  explained  that  it  was  unimportant  because  a  vic- 
tim's family  simply  didn't  understand  the  proceedings.  Apparently, 
she  also  thought  we  didn't  care  if  our  son's  killer  was  back  in  the 
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neighborhood  because,  again,  we  were  not  notified.  We  were  also 
eHminated  and  unaware  when  the  special  circumstances  were  plea- 
bargained  down  for  one  of  the  killers.  All  of  this  was  after  Califor- 
nia passed  the  victims  bill  of  rights.  It  doesn't  work  when  it  is  just 
a  State  constitution. 

Senators,  I  don't  need  to  tell  you  how  we  all  felt,  and  I  don't  need 
to  tell  you  how  bad  that  yellow  light  is  scaring  me,  coming  on,  but 
just  because  we  have  been  the  brunt  of  violent  crime  does  not  make 
us  second-class  citizens.  We  are  still  Americans  and  should  be  pro- 
tected by  our  Constitution. 

Unfortunately,  my  life  in  the  criminal  justice  system  has  contin- 
ued on.  My  only  sibling,  my  brother,  auto  racing  great  Mickey 
Thompson,  and  his  wife  were  also  murdered  and  if  I  am  really 
lucky,  I  will  get  to  go  back  to  a  murder  trial  if  there  is  an  indict- 
ment in  that  case.  Hopefully,  this  time  I  will  be  able  to  attend  the 
proceedings.  Crime  victims  are  important  enough  to  be  included  in 
the  Constitution  and  I  ask  you  to  put  us  in. 

Senator  Kyi  and  Senator  Feinstein,  I  thank  you  so  much  for 
what  you  are  doing,  and  I  apologize. 

Senator  Feinstein.  No  apology  necessary. 

Senator  Kyl.  Thank  you  very  much,  Ms.  Campbell. 

Rita  Goldsmith. 

STATEMENT  OF  RITA  GOLDSMITH 

Ms.  Goldsmith.  Good  morning.  I  am  appearing  here  today  on  be- 
half of  the  National  Organization  of  Parents  of  Murdered  Children 
and  on  behalf  of  myself  as  a  survivor.  Also,  we  have  over  100,000 
members  who  are  survivors  of  homicide  victims  in  our  group  and 
we  all  strongly  support  this  constitutional  amendment  because  we 
feel  it  will  help  bring  the  needed  and  necessary  balance  to  the 
scales  of  justice  between  victim  survivors  and  the  accused,  £ind  fur- 
ther that  will  make  vital  and  often  otherwise  unattainable  informa- 
tion available  to  victim  survivors,  thus  enabUng  them  to  have 
knowledge  which  is  necessary  on  the  road  to  healing.  Without 
knowledge,  we  cannot  heal. 

In  supporting  this  amendment,  we  respond  to  the  horrors  we 
have  heard  and  the  aftermath  of  homicide  we  have  witnessed  with 
our  victim  survivors  across  the  United  States.  I,  like  many  of  the 
others,  have  attended  trials  all  over  the  country  with  other  survi- 
vors and  I  have  personally  watched  the  revictimization  by  the  sys- 
tem. We  cannot  truly  assist  in  addressing  the  needs  of  our  victim 
survivors  without  supporting  this  amendment,  through  which  we 
seek  justice  for  all  victims. 

I  am  here  personally  because  in  this  country,  regardless  of  their 
position  of  social  status,  anyone  can  become  a  victim.  I  know  be- 
cause I  became  one.  On  September  18,  1985,  at  2:30  in  the  after- 
noon I  received  a  telephone  call.  An  hysterical  voice  crying  in- 
formed me  my  little  girl,  Tina,  was  lying  on  the  floor  covered  with 
blood.  I  dropped  the  telephone  and  raced  to  the  scene.  My  19-year- 
old,  5  foot,  1  inch,  100-pound,  blond-haired,  blue-eyed  little  girl  was 
dead.  She  had  been  brutally  murdered. 

The  murderer  had  not  only  attempted  to  strangle  her,  which 
made  it  appear  that  her  throat  had  been  cut,  but  he  beat  her  so 
severely  that  one  of  the  blows  to  her  head  pierced  her  skull  and 
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punctured  her  brain.  My  daughter,  Tina,  and  our  family  became 
victims.  We  are  now  her  only  voice.  We  have  no  way  of  knowing, 
but  we  feel  sure  she  would  spesik  in  support  of  this  amendment  if 
she  could.  Her  case  remains  unsolved. 

For  the  past  10^2  years,  I  have  worked  with  other  survivor  vic- 
tims on  both  a  local  and  a  national  level.  I  know  firsthand  how  im- 
portant this  amendment  is,  and  I  would  hope  when  my  daughter's 
case  is  solved  this  amendment  would  assure  me  constitutionally 
protected  rights  to  partially  balance  the  scales  of  justice  with  those 
constitutional  rights  which  will  be  afforded  her  accused  murderer. 

I  would  like,  in  conclusion,  to  request  that  it  be  specifically  stat- 
ed and  understood  that  the  clear  intent  of  this  amendment  be  that 
the  survivor  of  any  victim  be  afforded  the  same  rights  as  the  victim 
had  the  victim  survived.  Lastly,  all  of  my  Ufe,  as  I  am  sure  many 
of  you  have  heard,  it  always  helps  to  put  a  face  with  the  name  and 
this  is  Tina's  face. 

Thank  you. 

Senator  Kyl.  Thank  you,  Ms.  Groldsmith,  and  I  can  assure  you 
that  in  answer  to  the  question  of  the  definition  of  victim  that  we 
don't  distinguish  between  those  who  are  the  direct  or  indirect  vic- 
tims because  it  is  impossible  to  do  so.  Thank  you  very  much  for 
your  statement. 

[The  prepared  statement  of  Ms.  Goldsmith  follows:! 

Prepajred  Statement  of  Rita  GJoldsmith 

I  am  appearing  today  on  behalf  of  Parents  of  Murdered  Children,  Inc.,  and  our 
more  than  one  hundred  thousand  members  who  are  survivors  of  homicide  victims. 
POMC  was  founded  in  1978  and  is  open  to  anyone  who  has  had  a  family  member 
or  friend  who  was  murdered.  The  purpose  of  POMC  is  to  provide  self-help  support 
and  other  assistance  to  our  members  as  well  as  advocacy  on  behalf  of  our  members. 

Because  of  our  organization's  specific  focus,  we  have  avoided  taking  positions  on 
legislative  initiatives.  In  view  of  the  large  number  of  POMC  members,  we  did  not 
want  to  endorse  positions  that  some  of  members  might  find  objectionable.  For  the 
first  time  in  our  history,  however,  we  are  making  an  exception  to  endorse  the  pro- 
posed Victims  Bill  of  Rights  Amendment.  The  Amendment  will  make  such  an  im- 
provement in  the  treatment  of  survivors  of  murdered  children — a  central  concern  of 
our  organization — that  we  felt  an  obligation  to  our  members  to  endorse  it  and  urge 
its  prompt  passage.  We  are  confident  that  each  of  our  members  would  endorse  it 
enthusiastically,  as  the  amendment  will  begin  to  focus  some  long  overdue  attention 
on  crime  victims.  Indeed,  we  are  confident  that  the  Congress  and  the  states  will  en- 
dorse it  as  well  because  it  make  so  much  sense. 

I  am  here  personally  because  everyone  in  this  country  regardless  of  their  position 
or  social  status  can  become  a  victim.  I  know  because  I  became  one.  On  September 
18,  1985,  at  2:30  in  the  afternoon,  I  received  a  telephone  call.  A  hysterical  voice, 
crying,  informed  me  my  little  girl  was  lying  on  the  floor  covered  with  blood.  I 
dropped  the  telephone  and  raced  to  the  scene.  My  nineteen  year-old,  five-foot  one- 
inch,  one  hundred-pound,  blonde  hair,  blue-eyed  little  girl  was  dead — she  had  been 
brutally  murdered.  The  murderer  had  not  only  attempted  to  strangle  her,  which 
made  it  appear  her  throat  had  been  cut,  but  had  beaten  her  so  severely  that  one 
of  the  blows  to  her  head  pierced  her  skull  and  punctured  her  brain.  She  and  her 
family  became  the  victims,  now  we  are  her  only  voice. 

Her  case  remains  unsolved.  For  the  past  ten  and  one-half  years  I  have  worked 
with  other  murder  victim/survivors  on  both  a  local  and  a  national  level.  I  know  first- 
hand how  important  this  Amendment  is,  and  I  would  hope  when  my  daughter's  case 
is  solved  this  Amendment  would  assure  me  constitutionally  protected  rights  to  par- 
tially balance  the  scales  of  justice  with  those  constitutional  rights  which  will  be  af- 
forded her  accused  murderer. 

I  know  from  my  work  with  POMC  that  constitutional  rights  for  victims  are  need- 
ed. Each  week  at  our  national  office,  we  receive  more  than  1,000  murder-related 
calls.  Of  these  caUs,  about  half  involve  homicide  survivors  who  beUeve  that  they 
have  been  treated  unfairly  by  some  part  of  the  criminal  justice  system.  Some  of  our 
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members  even  have  as  much  anger  about  their  unfair  treatment  by  the  criminal  jus- 
tice system  as  they  do  about  the  murder.  As  one  mother  in  our  organization  said, 
"I  can  accept  what  has  happened  to  my  daughter.  I  will  never  accept  what  the  sys- 
tem has  done  to  me." 

Many  of  the  concerns  arise  from  not  being  informed  about  the  progress  of  the 
case.  Victims  families  often  know  little  about  what  is  being  done  to  arrest  the  mur- 
derer or  to  bring  him  to  justice.  In  other  cases,  victims  are  not  informed  about  when 
a  case  is  going  to  court  or  whether  the  defendant  will  receive  a  plea  bargain.  Of 
course,  in  some  cases  there  are  legitimate  reasons  for  withholding  or  delaying  infor- 
mation. But  in  many  cases,  the  failure  to  provide  information  arises  simply  from 
indifference  to  the  plight  of  the  surviving  family  members  or  a  feeUng  that  they 
have  no  right  to  the  information. 

Because  they  do  not  know  what  is  going  on,  victims  frequently  must  take  it  upon 
themselves  to  call  the  police,  the  prosecutor,  or  the  courts  for  information  about 
their  case.  All  too  often,  such  calls  have  to  be  made  when  victims'  famihes  are  still 
in  a  state  of  shock  or  are  grieving  from  the  loss  of  their  loved  one.  Victims'  families 
should  not  have  to  bear  the  added  burden  of  trying  to  obtain  information.  It  should 
be  their  automatic  right. 

Even  when  victims  know  what  is  happening  in  their  case,  they  face  further  injus- 
tices. In  many  cases  that  we  hear  about,  victims  have  been  subpoenaed  out  of  the 
courtroom  in  ways  that  create  gross  injustice.  This  is  not  just  our  opinion  but  the 
conclusion  of  the  President's  Task  Force  on  Victims  of  Crime.  The  Task  Force  held 
hearings  around  the  country  in  1982  and  concluded: 

"The  crime  is  often  one  of  the  most  significant  events  in  the  lives  of  victims  and 
their  families.  They,  no  less  than  the  defendant,  have  a  legitimate  interest  in  the 
fair  adjudication  of  the  case,  and  should  therefore,  as  an  exception  to  the  general 
rule  providing  for  the  exclusion  of  witnesses,  be  permitted  to  be  present  for  the  en- 
tire trial." 

President's  Task  Force  Report  at  p.  80. 

We  believe  that  this  recommendation  should  be  adopted  across  the  country.  From 
my  work  at  POMC,  I  know  that  the  right  to  attend  the  trial  may  be  critical  in  allow- 
ing the  victim's  family  to  begin  to  heaJ  from  the  psychological  damage  of  a  murder. 
Keeping  the  family  outside  of  the  courtroom  may  make  that  impossible. 

Concern  about  psychological  trauma  becomes  even  more  pronounced  when  coupled 
with  findings  that  defense  attorneys  have,  in  some  cases,  used  broad  witness  exclu- 
sion rules  to  harm  victims.  The  President's  Task  Force  reported: 

"[T]his  procedure  can  be  abused  by  advocates  and  can  impose  an  improper  hard- 
ship on  victims  and  their  relatives.  Time  and  again,  we  heard  from  victims  and 
their  famihes  that  they  were  unreasonably  excluded  from  the  trial  at  which  respon- 
sibihty  for  their  victimization  was  assigned.  This  is  especially  difficult  for  the  fami- 
lies of  murder  victims  and  for  witnesses  who  are  denied  the  supportive  presence  of 
parents  or  spouses  during  their  testimony  *  *  *. 

"Testifying  can  be  a  harrowing  experience,  especially  for  children,  those  subjected 
to  violent  or  terrifying  ordeals,  or  those  whose  loved  ones  have  been  murdered. 
These  witnesses  often  need  the  support  provided  by  the  presence  of  a  family  mem- 
ber or  loved  one,  but  these  persons  are  often  excluded  if  the  defense  has  designated 
them  as  witnesses.  Sometimes  those  designations  are  legitimate;  on  other  occasions 
they  are  only  made  to  confuse  or  disturb  the  opposition.  We  suggest  that  the  fairest 
balance  between  the  need  to  support  both  witnesses  and  defendants  and  the  need 
to  prevent  the  undue  influence  of  testimony  lies  in  allowing  a  designated  individual 
to  be  present  regardless  of  his  status  as  a  witness." 

President's  Task  Force  Report  at  p.  80. 

No  one  should  be  surprised  to  discover  that  victims  are  often  appalled  to  learn 
that  they  may  not  be  allowed  to  sit  in  the  courtroom  during  hearings  or  the  trial. 
As  Marlene  Young,  has  written,  victims  "are  unable  to  understand  why  they  cannot 
simply  observe  the  proceedings  in  a  supposedly  public  forum."  Marlene  A.  Young, 
A  Constitutional  Amendment  for  Victims  of  Crime:  The  Victims'  Perspective,  34 
Wayne  L.  Rev.  51,  58  (1987).  As  one  crime  victim  put  it  more  directly,  "AU  we  ask 
is  that  we  be  treated  just  like  a  criminal."  Ibid  at  59  (quoting  crime  victims).  Of 
course  criminals  have  a  right — a  constitutional  right — to  attend  the  trial.  Crime  vic- 
tims deserve  equal  treatment. 

In  recent  years,  some  states  have  made  progress  toward  protecting  the  rights  of 
victims  to  attend  trials.  But  we  still  receive  many  calls  at  POMC  from  victims'  fami- 
lies who  do  not  have  such  rights.  And  even  in  some  states  which  supposedly  protect 
a  victims'  right  to  attend  a  trial,  victims  are  often  "strongly  advised"  not  to  go  in 
because  of  the  possibility  that  it  might  create  an  issue  for  the  defendant  to  appeal. 
The  only  way  to  guarantee  victims  these  rights — once  and  for  all — is  to  add  an 
amendment  to  the  United  States  Constitution.  As  the  proposed  Victims  Bill  of 
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Rights  states,  a  victim  should  have  the  right  "to  be  present  at  every  proceeding  in 
wluch  those  rights  are  extended  to  the  accused  or  convicted  offender.  *  *  *" 

Victims  also  deserve  the  right  to  make  statements  at  sentencing.  The  sentencing 
of  a  convicted  murderer  is  a  critical  event  in  the  lives  of  our  members,  at  least  for 
those  fortunate  enough  to  have  seen  the  perpetrator  apprehended  and  convicted.  A 
number  of  states  have  made  positive  steps  in  this  direction  over  the  last  several 
years.  But  we  still  receive  many  calls  about  victims  who  are  shut  out  of  the  sentenc- 
ing process.  Victims  deserve  the  right  to  speak  at  sentencing,  not  to  dictate  the  out- 
come but  to  participate  in  the  outcome.  The  proposed  Victims  Bill  of  Rights  Amend- 
ment will  do  this  by  guaranteeing  victims  the  right  to  be  "heard  at  any  proceeding 
involving  sentencing.  *  *  *" 

We  strongly  support  the  Amendment  in  its  current  form,  and  would  like  to  make 
one  point  about  our  interpretation  of  the  existing  language.  Clearly  Congress  and 
the  states  intend  for  siuviving  family  members  of  homicide  victims  to  be  considered 
to  be  "victims"  entitled  to  the  protections  of  the  Amendment.  If  anyone  has  any 
doubts  that  the  members  of  our  organizations  are  true  crime  victims,  they  need  only 
spend  a  few  minutes  with  any  of  them  to  put  those  doubts  to  rest.  While  surviving 
victims  can  speak  for  themselves,  those  who  have  been  murdered  can  only  rely  on 
their  family  members  or  other  close  friends  to  speak  for  them. 

While  we  believe  the  current  language  already  covers  surviving  family  members 
of  homicide  victims,  it  might  be  useful  for  Congress  and  the  states  to  specifically 
provide  in  the  implementing  statues  that  svu-vivors  of  homicide  victims  are  also  con- 
sidered to  be  "victims."  Under  section  2  of  the  amendment  Congress  and  the  states 
"shall  have  the  power  to  implement  further  this  article  by  appropriate  legislation." 
We  would  strongly  suggest  that  appropriate  legislation  would  include  protection  for 
survivors  of  homicide  victims.  Some  of  the  state  victims'  rights  amendments  do  this 
directly.  For  example,  the  Arizona  amendment  provides  that  "Victim'  means  a  per- 
son against  whom  the  criminal  offense  has  been  committed  or,  if  the  person  is  killed 
or  incapacitated,  the  person's  spouse,  parent,  child  or  other  lawful  representative. 
*  *  *"  Similarly,  in  Florida,  the  amendment  protects  "victims  of  crime  or  their  law- 
ful representatives,  including  the  next  of  kin  of  homicide  victims  *  *  *."  This  kind 
of  language  would  be  a  good  addition  to  the  implementing  statutes. 

We  strongly  support  this  Constitutional  Amendment  because  it  will  help  bring 
needed  and  necessary  balance  to  the  scales  of  justice  between  victims/survivors  and 
the  accused.  Further,  it  will  make  vital  and  often  otherwise  imattainable  informa- 
tion available  to  victim/survivors,  thus  enabling  them  to  have  knowledge  which  is 
a  necessary  step  on  the  road  to  healing.  Without  knowledge  we  cannot  heal.  In  sup- 
porting this  amendment  we  respond  to  the  horrors  we  have  heard  and  the  after- 
math of  murder  we  have  witnessed  with  our  victim/survivors  across  the  United 
States.  We  cannot  truly  assist  in  addressing  their  needs  without  supporting  this 
Amendment;  through  which  we  seek — Justice  for  all  victims. 

Senator  Kyl.  Bob  Preston. 

STATEMENT  OF  ROBERT  E.  PRESTON 

Mr.  Preston.  Thank  you,  Senator  Kyl.  I  am  honored  to  be  here 
to  share  with  you  our  experience.  I  am  not  going  to  tell  you  any 
war  stories.  You  have  heard  enough  of  those,  but  my  name  is  Bob 
Preston  and  I  am  the  cochairman  of  the  National  Victims  Constitu- 
tional Amendment  Network,  and  cofounder  of  Justice  for  Surviving 
Victims,  which  is  a  Florida-based  victim  advocacy  organization. 
The  cofounder  and  current  president,  Gregory  Novak,  is  here  today 
to  hold  my  hzuid. 

My  daughter,  Wendy,  23  years  old,  was  murdered  in  Florida  in 
1977  in  ovu-  home  in  Florida.  We  were  first  told  by  the  police  chief 
in  the  city  of  Lighthouse  Point  that  they  would  probably  find  that 
she  died  of  natural  causes  because  there  was  no  violent  crime  in 
a  prosperous  city  Uke  Lighthouse  Point.  Fortunately,  the  Broward 
Sheriffs  Department  grabbed  the  case  and  investigated  it  and 
quickly  found  the  murderer  and  the  grand  jury  indicted  him  for 
first-degree  murder,  at  which  time  the  States  attorney  office  told 
us  that  the  State  of  Florida  is  the  victim  and  if  my  wife  and  I  were 
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needed  as  witnesses,  we  would  be  called.  Otherwise,  they  didn't 
want  us  to  have  an3rthing  to  do  with  the  case. 

In  1979,  Greg  and  I  joined  with  other  homicide  survivors  in  a 
volunteer  effort  to  seek  legislation  to  elevate  the  status  of  crime 
victims  in  the  justice  system.  We  divided  the  justice  process  into 
three  areas.  One  is  law  and  order  issues,  which  John  Walsh  ad- 
dresses so  very,  very  well.  The  other  is  direct  victim  assistance,  in 
which  organizations  Hke  Mothers  Against  Drunk  Driving  and  Par- 
ents of  Murdered  Children  and  Federal,  State,  local,  and  private 
agencies  try  to  help  out  physically,  financially,  and  emotionally  vic- 
tims of  crime. 

We  have  addressed  ourselves  specifically  to  legislative  advocacy, 
to  participation  of  crime  victims  in  the  justice  system.  Dozens  and 
dozens  of  very  well-intentioned  bills  were  passed  by  the  Florida 
Legislature  attempting  to  implement  those  ideals,  and  our  fear  was 
pointed  out  in  the  1982  President's  task  force  report  that  President 
Reagan  put  together  and  the  final  recommendation  there  was  that 
the  sixth  amendment  to  the  U.S.  Constitution  be  augmented  to 
give  crime  victims  the  right  to  be  informed,  present  and  heard  at 
all  stages  of  the  criminal  justice  proceedings. 

The  need  for  that  was  pointed  out  in  1987.  The  Florida  Supreme 
Court,  in  the  case  of  Tal-Mason  v.  Florida — I  sat  before  them  and 
heard  Justice  Barkett,  in  overturning  a  valid  Florida  statute  upon 
which  our  sentence  was  agreed,  say  that  it  is  the  clear  duty  of  the 
court  to  consider  all  legislation  in  accordance  with  constitutional 
rights  and  there  are  none  for  victims.  David  Tal-Mason  was  the 
man  who  murdered  my  daughter,  so  it  directly  affected  me,  of 
course. 

At  this  time,  there  are  over  20  million  voters  in  19  States  who 
have  overwhelmingly  approved  amendments  to  their  State  con- 
stitutions granting  crime  victims  constitutional  status.  Our  Con- 
stitution is  mute  on  the  rights  of  victims  of  violent  crime  and  we 
ask  this  committee  to  help  restore  the  balance  to  our  American  jus- 
tice system. 

Thank  you. 

[The  prepared  statement  of  Mr.  Preston  follows:] 

Prepared  Statement  of  Robert  E.  Preston 
background 

My  name  is  Robert  Preston.  I  am  Co-Chairman  of  the  National  Victims'  Constitu- 
tional Amendment  Network  (NVCAN)  and  Co-Founder  of  Justice  For  Surviving  Vic- 
tims, Inc.,  a  Florida-based  victims  advocacy  organization. 

My  daughter,  Wendy  Preston,  was  murdered  in  1977  at  our  Florida  home.  After 
first  degree  murder  charges  were  filed,  my  wife  and  I  were  told  that  the  State  of 
Florida  was  the  victim,  and  we  would  be  notified  if  we  were  to  be  called  as  wit- 
nesses. After  that,  it  became  extremely  difiiciilt  for  us  to  get  information  about  the 
case — the  case  that  we  regarded  as  our  case.  Ultimately,  after  a  series  of  misadven- 
tures that  I  will  not  relate  here,  the  murderer  was  allowed  to  plead  to  a  second  de- 
gree murder  charge. 

While,  as  part  of  the  plea,  he  had  agreed  that  he  would  not  ask  for  or  receive 
credit  for  time  served  in  a  mental  institution,  he  immediately  appealed  on  that  basis 
and  was  given  credit  for  time  served.  The  Florida  Supreme  Court  said  that  to  not 
give  him  credit  would  "implicate  significant  constitutional  rights."  Tal-Mason  vs. 
Florida  (1987).  David  Tal-Mason,  the  murderer  of  my  daughter,  had  constitutional 
rights.  What,  I  wondered,  were  the  constitutional  rights  of  victims.  There  were 
none. 
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In  1979  we  joined  with  other  homicide  survivors  in  a  volunteer  effort  to  seek  legis- 
lation enabling  crime  victims  to  participate  in  the  American  justice  process.  We  es- 
tablished Justice  for  Surviving  Victims.  Many  weU-intentioned  bills  were  passed  by 
the  Florida  legislature,  attempting  to  do  something  for  victims.  Yet  our  fear  was 
that  without  constitutional  guarantees,  much  of  it  would  turn  out  to  be  "poetry." 

It  turned  out  that  oiu-  fears  were  shared  by  a  Presidential  Task  Force  that  held 
hearings  around  the  country  and  investigated  the  treatment  of  crime  victims  in  the 
courts  of  ovu"  country.  Because  that  Task  Force's  recommendations  are  so  important 
to  understanding  the  Victims  Bill  of  Rights  that  is  before  you  today,  it  is  useful  to 
trace  the  history  of  the  recommendation  and  its  subsequent  reception  in  some  detail. 
I  have  drawn  heavily  on  the  research  of  my  friend  and  colleague  John  Stein  of  the 
National  Organization  for  Victim  Assistance  in  recoimting  the  history. 

The  history  is  important  because  it  makes  clear  that  the  effort  to  secure  the  pas- 
sage of  a  federal  constitutional  amendment  protecting  the  rights  of  crime  victims 
is  not  a  slap-dash,  last-minute  effort.  Instead,  the  amendment  that  you  see  before 
you  today  is  the  product  of  a  recommendation  from  a  Presidential  Task  Force,  made 
more  than  a  decade  ago,  that  has  been  tested  around  the  coimtry  in  various  state 
constitutions.  It  is  a  proposal  with  long-standing  roots.  It  is  a  proposal  that  makes 
sense.  It  is  a  proposal  that  we  will  keep  fighting  for  until  it  is  adopted. 

THE  HISTORY  OF  THE  FEDERAL  AMENDMENT  EFFORT 

In  1982,  the  Presidential  Task  Force  on  Victims  of  Crime  found  that  victims  were 
subject  to  gross  injustices  and  made  67  proposals  to  improve  the  treatment  of  crime 
victims.  It  also  specifically  proposed  to  amend  the  Sixth  Amendment  of  the  U.S. 
Constitution  to  read  as  follows: 

"In  all  criminal  prosecutions  the  accused  shall  enjoy  the  right  to  a  speedy  and 

gublic  trial,  by  an  impartial  jury  of  the  State  and  district  wherein  the  crime  shall 
ave  been  committed,  which  district  shall  have  been  previously  ascertained  by  law, 
and  to  be  informed  of  the  nature  and  cause  of  the  accusation;  to  be  confronted  with 
the  witnesses  against  him;  to  have  compulsory  process  for  obtaining  witnesses  in 
his  favor  and  to  have  the  Assistance  of  Counsel  for  his  defense.  Likewise,  the  victim, 
in  every  criminal  prosecution  shall  have  the  right  to  be  present  and  to  be  heard  at 
all  critical  stages  of  judicial  proceedings." 

The  Task  Force  emphasized  that  the  proposed  amendment  contained  no  intent  to 
"vitiate  the  safeguards  that  shelter  anyone  accvised  of  crime,"  but  that  "the  fun- 
damental rights  of  innocent  citizens  cannot  adequately  be  preserved  by  any  less  de- 
cisive action." 

In  1985,  the  National  Organization  for  Victim  Assistance  (NOVA)  and  Mothers 
Against  Drunk  Driving  (MADD),  with  support  fix)m  the  U.S.  Department  of  Justice, 
co-hosted  the  "SHARE"  conference  in  Washington,  D.C.  That  gathering  ("Self-Help 
Associations  Relating  Experiences")  was  designed  to  enhance  communication  among 
the  new,  self-help  groups  that  had  been  formed  to  promote  mutual  healing  among 
victims  of  like  crimes  (such  as  chapters  of  Parents  of  Murdered  Children)  or  to  re- 
form public  poUcies  (such  as  Protect  the  Innocent  in  Indiana),  or  both  (like  the  New 
Mexico  Crime  Victims  Organization  and  many  MADD  chapters).  During  an  early 
plenary  session  of  the  conference,  I  put  the  Task  Force's  constitutional  amendment 
idea  before  the  participants.  I  explained  that  the  central  thrust  of  my  efforts  in  Flor- 
ida had  been  for  the  adoption  of  victim-impact  and  other  victim-participation  laws. 
The  goal  in  all  of  these  were  to  give  victims  a  voice  in  the  proceedings,  thus  gaining 
the  right  to  be  treated  as  legitimately-interested  commentators  in  matters  of  tran- 
scendent interest  to  us.  Participation  rights  also  enabled  victims  to  become 
consumer  watchdogs  within  what  is  often  a  set  of  closed,  crowded,  not-weU-coordi- 
nated,  and  mistake-prone  justice  agencies. 

I  further  argued  that  JSVs  "successes"  in  passing  victim-participation  laws  were 
disappointing.  While  some  justice  officials  complied  in  good  faith  with  the  statutes, 
many  failed  to  set  up  a  system  that  insured  victims  even  learned  of  their  new  par- 
ticipation rights,  and  sometimes,  the  victims  who  penetrated  this  wall  of  silence  con- 
fronted a  prosecutor  or  judge  who  did  not  welcome  the  victim's  input.  Worse  were 
the  justice  officials  who  made  known  their  philosophical  disagreement  with  the  stat- 
ute in  question  and  openly  refused  to  comply  with  it. 

I  insisted  that  nothing  less  than  a  constitutional  amendment  would  cvtre  the  prob- 
lems. Only  with  constitutional  status  would  victim  rights  gain  recognition  in  the 
legal  culture  in  which  they  are  supposed  to  be  implemented,  or  have  a  chance  of 
getting  a  fair  hearing  whenever  a  defendant's  resistance  to  the  assertion  of  a  victim 
right  lays  claim  to  the  defendant's  constitutional  rights. 

This  line  of  argiunent  seemed  to  parallel  the  practical,  results-oriented  thinking 
of  the  Task  Force.  But  I  tried  to  add  in  addition  a  different  perspective — the  sym- 
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bolic  justice  of  injecting  the  very  word  "victim"  into  a  document  that  heretofore  had 
expressed  recognition  only  to  "the  accused."  Victim  advocates  and  trauma  therapists 
have  long  understood  that  crime  victims'  quest  for  heaUng  is  typically  manifested 
in  a  process  of  "ventilation  and  validation."  Ventilation  describes  the  impiilse  to  put 
into  words  all  the  emotion-laden  memories  of  the  traumatic  event  that  intrude  into 
victims'  minds.  Just  as  it  is  personally  therapeutic  for  victims'  loved  ones  to  encour- 
age this  kind  of  story-telling,  so  is  it  societaUy  therapeutic  when  the  justice  system 
also  encourages  victims  to  speak  their  minds.  A  justice  system  that  permits  no  voice 
to  the  victims  thwarts  the  universal  need  to  ventilate. 

"Validation,"  on  the  other  hand,  speaks  to  other  needs.  It  requires  that  there  be 
a  listener  prepared  to  give  legitimacy  to  what  the  sufferer  is  expressing.  The  listen- 
er's job  here  is  to  respond  with  words  that,  in  essence,  say,  while  I  cannot  truly  put 
myself  in  your  shoes,  I  do  believe  that  the  intense  emotionality  you  are  describing 
is  completely  luiderstandable,  since  most  victims  in  your  situation  say  something 
very  similar. 

A  jurisprudence  that  is  attuned  to  the  power  of  words  does  more  than  convey  eq- 
uity (if  not  equal  standing)  when  it  inserts  "victim"  into  its  fundamental  charter; 
it  gives  honored  recognition  to  those  whose  status  had  been  debased  by  the  very 
criminal  offender  who  enjoys  protected  status  in  our  justice  system. 

The  case  for  supporting  a  constitutional  amendment  found  a  responsive  audience 
of  victim/siu^vors  at  the  SHARE  conference.  Disappointments  with  current  statu- 
tory reforms  were  widely  shared.  Virtually  all  the  participants  had  witnessed  the 
same  kind  of  spotty  adherence  to  the  duties  imposed  by  the  new  laws,  and  all  had 
been  galled  by  the  occasional  reports  of  contempt  for  the  statutes'  provisions  ex- 
pressed by  officials  who  had  sworn  to  uphold  the  constitution  and  laws  of  their 
states. 

Many  participants  were  sold  in  the  simple  beauty  of  the  Task  Force  proposal: 
through  a  single  change  in  our  national  charter,  every  state  and  federal  court  wovild 
be  held  to  a  national  standard  of  victim-participation  rights,  and  not  just  in  sentenc- 
ing hearings  but  in  hearings  on  guilty  pleas  and  other  proceedings.  No  longer  wotdd 
so-called  victim  rights  expressed  in  statutory  law  be  suborned  to  any  official's  read- 
ing of  defendants  constitutional  rights  as  vaguely  traceable  to  the  due  process 
clause.  No  longer  would  victims  be  powerless  to  have  their  participation  rights  vin- 
dicated. And  no  more  would  they  remain  unnamed  nonpersons  in  the  nation's  char- 
ter of  citizens'  rights. 

Along  with  JSV  Vice  President  Greg  Novak  and  others,  I  persisted  in  advocating 
the  amendment  for  the  next  three  days.  Our  success  can  be  measured  in  the  finjd 
paragraph  of  the  April,  1985,  NOVA  Newsletter: 

"Perhaps  one  of  the  most  significant  results  of  the  conference  was  the  formation 
of  a  steering  committee  for  a  'Coalition  for  Victim  Rights.'  The  passage  of  the  con- 
stitutional amendment  proposed  by  the  President's  Task  Force  for  Victims  of  Crime 
was  identified  as  the  chief  goal  of  that  coaUtion." 

In  consultation  with  the  steering  committee  members,  NOVA  agreed  to  host  a 
January,  1986,  national  conference  to  debate  the  merits  of  such  an  amendment,  at 
the  end  of  which  the  conferees  endorsed  in  principle  the  Task  Force's  proposal  for 
a  constitutional  amendment.  Perhaps  the  most  consequential  product  of  the  con- 
ference was  the  decision  of  a  number  of  participants  to  sustain  the  coalition,  an  in- 
formal group  later  calling  itself  the  Victims'  Constitutional  Amendment  Network,  or 
Victims  CAN,  which,  in  a  matter  of  months,  decided  to  shift  the  initial  focus  of  their 
work  fi-om  lobbying  for  a  federal  constitutional  amendment  to  lobbying  for  similar 
amendments  in  state  constitutions. 

The  "states-first"  approach  drew  the  support  of  many  victim  advocates.  Adopting 
state  amendments  for  victim  rights  would  make  good  use  of  the  "great  laboratory 
of  the  states,"  that  is,  it  would  test  whether  such  constitutional  provisions  could 
truly  reduce  victims'  alienation  fi"om  their  justice  systems  while  producing  no  nega- 
tive, unintended  consequences.  This  experience  could  then  be  used  in  drafting  an 
effective  federal  constitutional  amendment. 

The  first  state  constitutional  amendment  on  victims  of  crime  was  adopted  just  be- 
fore the  Task  Force  report  was  issued,  in  the  November,  1982,  elections,  when  Cali- 
fornia voters  passed  Proposition  8,  "The  Crime  Victims'  Bill  of  Rights."  TTiat  citizens' 
initiative  was  a  collection  of  both  statutory  and  constitutional  provisions,  most  of 
them  dealing  with  the  adjudication  of  offenders.  It  also  contained  several  victim-cen- 
tered statutory  provisions — like  a  right  to  file  a  victim  impact  statement  and  to 
speak  at  sentencing — but  the  only  victim-focused  change  to  the  state  constitution 
was  one  requiring  convicted  offenders  to  pay  restitution  to  their  victims.  Most  ana- 
lysts do  not  count  that  California  amendment  as  an  expression  of  the  Task  Force's 
ideas — not  so  much  because  it  was  adopted  before  the  Task  Force  spoke,  but  be- 
cause the  jurisprudential  values  it  elevated  to  constitutional  status  did  not  involve 
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victims'  participation  rights.  (Also  b5T)assed  in  most  such  tally-sheets  is  the  GJeorgia 
amendment  needed  to  overcome  a  constitutional  bar  to  creating  a  victim  compensa- 
tion program.) 

There  is  even  some  ambiguity  about  the  victim-centered  amendment  to  the  Rhode 
Island  constitution  adopted  in  1986,  which  was  part  of  a  larger  rewrite  of  the  state 
constitution,  since  there  is  no  evidence  that  the  drafters  took  the  Task  Force  pro- 
posal into  account  when  it  crafted  this  section: 

"A  victim  of  crime  shall,  as  a  matter  of  right,  be  treated  by  agents  of  the  state 
with  dignity,  respect  and  sensitivity  during  all  phases  of  the  criminal  justice  proc- 
ess. Such  person  shall  be  entitled  to  receive,  from  the  perpetrator  of  the  crime,  fi- 
nancial compensation  for  any  injury  or  loss  caused  by  the  perpetrator  of  the  crime, 
and  shall  receive  such  other  compensation  as  the  state  may  provide.  Before  sentenc- 
ing, a  victim  shall  have  the  right  to  address  the  court  regarding  the  impact  which 
the  perpetrator's  conduct  has  had  upon  the  victim." 

The  reason  most  victim  advocates  place  this  amendment  on  their  "Task  Force 
tally  sheet"  is  that  the  broad  provision  calling  for  victims  to  "be  treated  with  dig- 
nity, respect,  and  sensitivity"  directly  promotes  victim  participation  rights.  In  its  to- 
tality, the  first  right  enunciated  in  the  Rhode  Island  amendment  seems  to  elevate 
the  victim  of  crime  beyond  the  status  of  other  prosecution  witnesses  in  the  justice 
process,  signalling  that  the  victim  is  someone  who  must  be  respectfully  talked  to 
at  critical  junctures,  to  be  given  a  voice,  if  not  a  veto,  by  all  the  agents  of  the  state. 
Thus,  the  legal  norms  the  Rhode  Island  Constitution  prescribes  are  exactly  those 
the  Task  Force  sought  to  express. 

The  reason  the  Rhode  Island  language  is  significant  is  that  variants  of  it  now  ap- 
pear in  the  constitutions  of  Arizona  ("fairness,  respect,  and  dignitjr"),  Alaska  ("dig- 
nity, respect,  and  fairness"),  Idaho  ("fairness,  respect,  dignity,  and  privacy"),  Illinois 
("fairness  and  respect  for  their  dignity  and  privacy"),  Maryland  ("dignity,  respect, 
and  sensitivity"),  Michigan  ("fairness  and  respect  for  their  dignity  and  privacy"), 
New  Jersey  ("fairness,  respect,  and  compassion"),  Ohio  ("fairness,  dignity,  and  re- 
spect"), Texas  ("with  fairness  and  with  respect  for  the  victim's  dignity  and  privac)^), 
Utah  ("fairness,  respect,  and  dignity"),  Washington  ("due  dignity  and  respect"),  and 
Wisconsin  ("fairness,  dignity,  and  respect  for  their  privacy"). 

To  return  to  the  chronology  of  the  adoption  of  state  amendments: 

In  1988,  I  was  actively  involved  in  the  campaign  that  ultimately  saw  Florida  vot- 
ers adopt  an  amendment  very  much  designed  on  the  Task  Force  model.  Our  effort 
was  a  totally  grass  roots  effort,  supported  by  a  coalition  of  38  local  grass  roots  orga- 
nizations— such  as  Justice  for  Surviving  Victims.  These  were  not  high  powered  lob- 
bying groups  or  weU-funded  public  interest  groups.  Instead,  they  were  simply 
groups  of  citizens  that  banded  together  in  the  wake  of  tragedy.  The  support  we  re- 
ceived was  considerable.  While  many  people  deserve  recognition,  this  Committee 
might  be  interested  in  knowing  that  then-Dade  Coimty  States  Attorney  Janet  Reno 
played  an  important  role  in  securing  the  passage  of  the  amendment  (and  had  long 
been  involved  in  efforts  to  improve  the  treatment  of  crime  victims  in  her  office).  We 
received  support  from  many  members  of  the  defense  bar,  who  knew  first  hand  the 
importance  of  rights  for  their  clients  and  thought  that  victims  deserved  equal  treat- 
ment. The  Florida  ACLU  supported  our  amendment.  They  felt  that  the  amendment 
created  new  set  of  liberties  to  defend.  Ultimately,  90%  of  Florida's  voters  approved 
the  amendment.  Also  in  1988,  Michigan's  voters  adopted  a  much  longer  amendment, 
one  that  echoed  its  preexisting  statutory  Bill  of  Rights. 

In  the  elections  of  1989  through  1994,  aided  by  Victims  CAN  activists  and  allies, 
sixteen  more  states  voted  to  change  the  status  accorded  crime  victims  in  their  con- 
stitutions. By  one  count,  over  20  million  voters  in  these  states  have  approved 
amendments  to  their  state  constitutions,  similar  to  the  one  being  presented  to  this 
committee.  Today  amendment  efforts  are  actively  underway  in  a  number  of  other 
states,  including,  according  to  the  National  Victim  Center,  Arkansas,  (Georgia,  Indi- 
ana, Iowa,  Kentucky,  Louisiana,  Nebraska,  Nevada,  North  Carolina,  Oregon,  South 
Carolina,  Tennessee,  and  Virginia. 

THE  SUCCESS  OF  STATE  VICTIMS  RIGHTS  AMENDMENTS 

In  addition  to  the  19  amendments  adopted  since  1982,  virtually  every  state  has 
passed  legislation  that  purports  to  confer  on  victims  rights  to  information,  notifica- 
tion, and  participation  in  the  criminal  justice  system.  However,  without  exception, 
the  most  far-reaching  of  these  statutory  schemes  are  ones  expressly  designed  to  im- 
plement a  constitutional  amendment.  Typically,  they  affix  responsibility  on  named 
offices  or  officeholders  to  perform  specific  duties  in  a  specified  time  frame. 
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Statutes  having  no  constitutional  backup  are  all  too  often  not  implemented, 
whereas  those  designed  to  implement  an  amendment  generally  produce  the  systemic 
reform  victim  advocates  seek. 

I  cjui  report  personally  on  our  experience  in  Florida.  My  strong  impression,  as  one 
actively  involved  in  the  victims  movement  in  Florida  after  the  passage  of  the 
amendment,  is  that  the  amendment  made  a  considerable  difference.  Victims  now 
frequently  attend  trial  and  are  kept  informed  about  the  progress  of  cases.  I  have 
received  many  reports  of  judges  at  sentencing  hearings  asKing  if  the  victim  is 
present  and,  if  not,  whether  the  prosecutor  had  requested  a  statement  from  the  vic- 
tim. If  not,  judges  have  postponed  sentencing  hearings  to  make  sure  that  victims 
are  heard.  All  this  has  been  done,  it  should  be  added,  without  appreciable  impact 
on  the  rights  of  the  accused.  Nor  has  the  amendment  been  used  by  criminal  defend- 
ants as  a  means  to  seek  appellate  review  to  overturn  their  sentences,  as  a  few  pre- 
dicted when  the  amendment  was  under  consideration. 

A  personal  experience  of  mine  will  illustrate  wlw,  in  Florida,  "before  and  after" 
the  amendment  the  treatment  of  crime  victims  differed  as  night  does  from  day.  In 
Florida,  convicted  defendants,  like  the  man  who  murdered  my  daughter,  are  entitled 
to  a  parole  hearing — not  once,  but  twice  every  year.  I  make  it  a  point  to  attend 
those  hearings  to  see  that  justice  is  done.  Before  the  Florida  Victims  Rights  Amend- 
ment passed,  I  did  not  have  a  formal  right  to  receive  notice  of  those  hearings.  Along 
with  my  wife,  we  worked  informally  with  friends  to  try  to  monitor  when  hearing 
would  be  held.  One  time,  I  was  at  the  National  Victim  Center  in  Fort  Worth  where 
I  was  delivering  a  speech.  A  friend  of  mine  saw  a  printout  of  who  was  up  for  parole 
the  next  morning  and  was  startled  to  see  my  daughter's  murderer  on  the  list.  She 
tracked  me  down  in  Texas  and  placed  an  urgent  phone  call  to  me.  I  was  literally 
called  off  podium  to  take  this  call.  She  told  me  what  was  happening  and  said  you 
have  got  to  be  in  Tallahassee  tomorrow  at  nine.  I  quickly  returned  to  Tallahassee 
and  spoke  in  opposition  to  parole.  Parole  was  denied,  but  it  was  a  fortmty  that  I 
received  notice  and  was  able  to  attend.  Since  the  passage  of  the  Florida  Victims 
Rights  Amendment,  I  regulatory  receive  notice  of  the  parole  hearings  and  make  it 
a  point  to  attend. 

My  impressions  on  the  effectiveness  of  the  Florida  amendment  are  shared  by  oth- 
ers. Jay  Howell,  an  attorney  active  in  the  original  campaign  to  adopt  an  amendment 
(and  in  the  work  of  NVCAN),  and  one  who  now  specializes  in  civil  litigation  in  be- 
half of  victims,  has  seen  the  positive  changes  first  hand.  Mr.  Howell  does  get  refer- 
rals (albeit  rarely)  from  victims  or  their  advocates  complaining  that  their  constitu- 
tional and  statutory  rights  were  violated,  and  while  he  indicates  that  some  have  had 
merit,  none  reaches  the  kind  of  defiant  rejection  of  victim  rights  that  he  encoun- 
tered before  the  amendment  passed.  The  amendment  has  definitely  increased  the 
attention  given  to  victims  throughout  the  system  and  the  extent  of  victim  participa- 
tion in  the  process.  In  turn,  the  increased  participation  has  resulted  in  more  citizen 
and  pubUc  awareness  and  understanding  about  the  criminal  justice  system  itself. 
While  a  few  suggested  that  the  amendment  itself  would  represent  an  unreasonable 
burden  to  the  criminsd  justice  or  would  slow  down  the  wheels  of  justice,  the  actual 
experience  in  Florida  is  directly  to  the  contrary.  In  short,  Howell  concludes,  Florida, 
the  fourth  largest  state,  and  the  state  with  the  highest  per  capite  crime  incidence 
has  effectively  accommodated  the  amendment  into  the  inner  workings  of  the  justice 
process. 

I  can  also  report  on  the  experience  in  Colorado,  a  state  to  which  I  moved  following 
my  retirement.  Along  with  many  other  persons,  including  NVCAN  Co-Chair  Mary 
McGhee,  I  was  involved  in  the  successful  effort  to  bring  a  constitutional  amendment 
protecting  victims  to  Colorado.  In  1992  the  voters  overwhelmingly  approved  a  vic- 
tims amendment  and  the  legislature  adopted  an  implementing  statute. 

Colorado's  implementing  statute  has  what  is  perhaps  a  more  cogent  system  of  re- 
dress than  others,  and  its  experience  is  telUng.  Any  victim  with  a  complaint  must 
first  take  it  to  an  advisory  board  of  the  Governor,  which  is  charged  with  hearing 
such  complaints;  those  that  they  cannot  resolve  informally  are  to  be  referred  to  the 
Governor  for  possible  referral  to  the  Attorney  General  and  appropriate  iryunctive  ac- 
tion. Of  the  first  19  such  cases  heard  by  the  committee,  all  have  been  informally 
resolved.  Again,  it  is  my  impression  that,  because  of  such  implementation,  Colo- 
radans  have  improved  confidence  in  their  criminal  justice  system. 

One  example  in  particular  is  instructive.  When  the  family  of  one  victim  com- 
plained to  the  committee,  the  committee  considered  the  matter  serious  enough  that 
it  asked  the  family  members  to  meet  with  them  and  with  representatives  of  the 
state  patrol.  Observers  described  the  meeting  as  initially  tense,  even  hostile,  when 
the  relatives  told  their  story.  At  the  conclusion  of  these  remarks,  attorneys  for  the 
state  patrol  began  a  defense  of  the  department's  conduct,  but  they  were  cut  off  by 
the  police  superintendent  who  spoke  directly  to  the  family  to  say  that,  while  he 
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could  not  rectify  the  mistakes  made  in  their  case,  he  would  do  his  best  to  insure 
that  they  were  not  repeated.  He  then  invited  the  family  members  to  advise  the  de- 
partment on  setting  up  those  procedures.  They  accepted,  and  have  since  satisfied 
themselves  that  their  appeal  has  been  vindicated. 

One  last  report  about  the  success  of  state  victim  rights  amendments  (and  there 
are  many)  comes  from  Michigan.  Senator  Van  Regenmorter  is  seen  by  Michigan  ad- 
vocates not  only  as  the  father  of  their  core  statute  and  amendment  but  also  as  their 
powerful  if  informal  ombudsman  (especially  since  his  elevation  to  the  chair  of  the 
Senate  Judiciary  Committee).  He  too  reports  that  the  absence  of  complaints  is  what 
most  impresses  him. 

THE  EFFORT  TO  SEEK  A  FEDERAL  AMENDMENT 

Generally  encouraged  by  the  successes  achieved  in  the  states,  members  of  Victims 
CAN  met  three  times  in  1995  to  consider  more  closely  the  language  being  used  in 
some  state  amendment  proposals  and  to  plan  the  next  steps  in  returning  to  Con- 
gress for  action  on  a  federal  constitutional  amendment. 

The  first  meeting  took  place  in  Colorado  on  April  10-12,  1995.  Much  of  the  meet- 
ing pursued  the  basic  question,  What  are  the  core  values  that  victims  and  their  ad- 
vocates want  to  elevate  to  constitutional  status?  At  the  conclusion  of  the  meeting, 
we  agreed  to  form  a  new  organization — the  National  Victim  Constitutional  Amend- 
ment Network  or  NVCAN — to  promote  the  passage  of  a  federal  amendment.  We  also 
drafted  a  possible  federal  amendment  to  circulate  for  suggestions.  Our  group  started 
drafting  a  model  implementation  statute,  and  to  begin  ask  members  of  Congress 
about  sponsoring  a  resolution  in  siipport  of  a  federal  amendment. 

Two  three-hour  workshops  at  NOVA's  annual  conference,  held  in  Hawaii,  August 
16,  1995,  were  essentially  an  expanded  NVCAN  meeting  with  others  invited  to  join 
in  the  search  for  "core  values"  and  how  to  express  them.  Dozens  of  suggestions  were 
made,  which,  in  combination  with  other  feedback  received  by  NVCAN  members, 
were  the  grist  of  the  third  Victims  CAN  meeting,  September  14  and  15,  1995,  again 
in  Colorado,  which  again  worked  on  language.  Our  group  met  March  2  and  3,  1996 
at  NOVA  in  Washington,  D.C.,  to  produce  fiirther  refinements  to  language.  Discus- 
sions with  Congressional  staff  and  others  knowledgeable  in  constitutional  and  crimi- 
nal law  produced  the  language  you  see  now. 

THE  BENEFITS  OF  A  FEDERAL  VICTIMS  RIGHTS  AMENDMENT 

Perhaps  the  most  important  reason  for  a  federal  amendment  protecting  crime  vic- 
tims is  the  fact  that  victims  are  the  injured  parties  of  crime,  and  thus  should  have 
a  voice  (not  a  veto)  in  the  management  of  the  investigation  and  prosecution  of  the 
accused,  and  in  the  sanctioning  of  the  convicted  offender.  This  is  the  bedrock  jus- 
tification for  granting  constitutional  recognition  and  rights  to  victims.  In  a  justice 
system  that  increasingly  seeks  to  assess  the  harm  done  to  the  victim  as  a  tool  for 
fixing  fair  and  proportionate  punishment,  the  victim — the  person  harmed — wants  to 
be  heard.  And  a  justice  system  that  seeks  always  to  treat  equitably  the  legitimate 
concerns  of  all  those  in  its  sway  must  in  the  end  answer  the  haunting  plea  for  pro- 
cedural equity  voiced  by  a  New  Yorker  who  spoke  for  other  famihes  of  murder  vic- 
tims: "All  we  ask  is  to  be  treated  like  criminals." 

Moreover,  voluntary  compliance  with  victim  rights  appears  to  escalate  when  they 
are  raised  to  constitutional  status.  That  is  the  near  universal  report  from  victims 
groups  around  the  country  that  have  experience  with  victim  rights  amendments.  So 
does  the  impulse  to  enforce  those  rights — from  victims  and  attorneys  alike — quicken 
when  the  rights  are  enunciated  in  a  state's  constitution.  To  consider  the  same  dy- 
namics in  a  different  context,  one  may  applaud  the  decades-long  striving  of  the 
NAACP  Legal  Defense  Fund  to  achieve  the  victory  of  Brown  v.  Board  of  Education 
in  1954 — but  would  there  have  been  a  persistent  and  successful  campaign  to  Uve 
up  to  the  promise  of  the  13th  and  14th  Amendments  had  their  prescriptions  not 
been  in  the  federal  constitution,  but  rather  had  been  merely  statutory  or  even  state 
constitutional  in  nature? 

Victims  sense — accurately  according  to  many  knowledgeable  reports — that  the  cul- 
tare  of  the  legal  system  is  hostile  to  accommodating  the  interests  of  outsiders,  and 
that  mere  statutes  (or  even  state  amendments)  might  not  fully  change  that  oilture 
quickly  or  painlessly.  It  has  been  said  that  the  criminal  justice  rarely  functions  on 
an  adversarial  "due  process"  model  but  mostly  on  a  coUegial  "administrative"  model; 
that  was  part  of  the  thesis  of  the  first  champion  of  victim  rights  to  venture  into  the 
law  journals.  In  1972,  Michael  Ash  used  his  experience  as  a  career  prosecutor  in 
the  Milwaukee  District  Attorney's  office  to  describe  the  clubby  culture  of  the  law- 
yers— prosecutors,  defense  lawyers,  and  judges — wherein  outsiders  like  victims  were 
to  be  treated  as  aliens  to  be  manipulated  to  serve  the  ctilture's  needs  (Ash,  "On  Wit- 
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nesses:  A  Radical  Critique  of  Criminal  Covut  Procedures,"  48  Notre  Dame  Law  Re- 
view 386  1972). 

My  friend  John  Stein  summarizes  the  Ash  critique  this  way: 

"Prosecutors  and  defense  lawyers  are  somewhat  like  professional  athletes  in  the 
sense  that  they  compete  hard  during  the  game,  but  then  share  beers  afterward  in 
the  knowledge  that  they  are  insiders  who  admire  each  other's  prowess.  But  the  pic- 
ture of  a  fraternity  of  respectful  competitors  does  not  quite  apply  to  these  legal  'ad- 
versaries,' given  that  they  resolve  nine  out  of  ten  of  their  competitions  in  a  com- 
promise, that  is,  a  plea  bargain.  And  note  that  the  referees  in  this  putative  competi- 
tion— mostly  onetime  players  themselves — are  usually  happy  to  sanction  this  pre- 
trial form  of  conflict  resolution." 

As  a  result.  Stein  suggests,  "compUance  with  precepts  of  victim  rights  might  come 
if  one  were  prepared  to  nudge,  time  after  time,  herds  of  lawyers  with  the  rubber 
prods  of  statutes;  but  merely  brandish  a  constitutional  swagger  stick,  and  the  herd 
moves  briskly  in  the  direction  of  compliance." 

Compliance,  voluntary  or  not,  increases  mightily  with  the  adoption  of  amend- 
ments, but  not,  it  must  be  said,  because  victims  are  thereby  free  to  sue  for  damages 
when  their  rights  are  breached.  Eight  of  the  19  amendments  by  their  very  terms 
bar  such  damage  suits,  and  others  do  so  in  their  implementing  laws.  The  sole  excep- 
tion to  this  is  the  Arizona  implementation  statute,  which  permits  financial  recovery 
from  "a  govemmenteil  entity  responsible  for  the  intentional,  knowing  or  grossly  neg- 
Ugent  violation  of  the  victim's  [constitutionally-grounded]  rights."  Even  in  Arizona, 
however,  damage  actions  remain  quite  rare. 

Nor  can  it  be  said  that  victims  rights  amendments  have  proven  costly.  It  is  true 
that  several  legislatures  have  added  a  fiuiding  scheme  to  their  implementation  stat- 
utes, mostly  aimed  at  supporting  victim/witness  services  in  prosecutors'  offices,  on 
which  the  burdens  of  administering  victims'  constitutional  victim  rights  falls  heavi- 
est. But  the  dollars  involved  £ire  not  substantial,  and  even  in  states  where  no  new 
state  funds  accompanied  the  new  burdens,  victim  advocates  have  not  reported  pros- 
ecutors or  others  seeking  emergency  appropriations  from  their  county  commissions 
or  other  funding  body.  Most  of  the  decencies  victims  seek  may  be  measured  in  the 
cost  of  a  phone  call  or  a  postage  stamp. 

Establishing  rights  for  the  victim  also  establishes  a  foundation  for  balancing  the 
rights  of  the  accused  with  the  rights  of  the  general  public.  It  injects  the 
"communitarian"  precept  that  the  assertion  of  individual  rights  deserves  challenge 
in  certain  circumstances,  so  that,  for  example,  convicted  offenders  at  sentencing 
should  no  longer  enjoy  a  monopoly  on  the  right  of  allocution  and  the  constitu- 
tionally-hallowed ideal  of  a  "speedy  trial"  accorded  the  accused  may  be  of  equal  or 
greater  value  to  the  victim. 

Finally,  while  state  amendments  have  achieved  some  of  the  goals  of  the  crime  vic- 
tims seeks,  there  remains  the  needs  for  a  federal  constitutional  amendment.  To 
begin  with,  today  the  citizens  of  about  30  states  are  without  even  state  constitu- 
tional protection  for  their  rights.  While  we  can  confidently  predict  that  more  states 
wUl  adopt  state  victims'  rights  amendments  in  the  future,  only  a  federal  amendment 
will  establish  a  nationwide  protection  for  crime  victims.  The  "great  laboratories  of 
the  states"  are  already  producing  excellent  test  results  on  the  effectiveness  of  the 
victim  rights  amendments,  and  as  we  approach  seeing  a  majority  of  states  adopting 
such  amendments,  it  is  none  too  soon  to  consider  a  national,  federal  "floor"  by  which 
constitutional  victim  rights  are  to  be  implemented. 

Even  in  those  states  with  victims  rights  amendment,  the  overall  protection  of  vic- 
tims is  varied  and  uneven.  For  instance,  the  Florida  amendment  that  I  worked  on 
(one  of  the  first  in  the  country)  protects  a  victims'  rights  "to  be  informed,  to  be 
present,  £uid  to  be  heard."  It  does  not,  however,  protect  a  victims'  right  to  a  speedy 
trial,  to  full  restitution  for  a  convicted  offender,  or  to  notice  when  an  offender  has 
escaped.  All  of  these  rights  are  protected  in  the  proposed  federal  amendment.  Only 
a  federal  amendment  can  guarantee  these  constitutional  rights  in  Florida,  and  in 
many  other  states  with  limited  victims  rights  amendments. 

In  addition,  without  federal  protection,  victims  rights  are  always  subject  to  being 
automatically  trumped  by  defendant's  rights.  Virtually  every  time  a  defendant 
raises  a  claim  that  victims'  rights  conflict  with  his  rights,  it  turns  out  that  there 
is  no  real  conflict  with  legitimate  and  established  rights  of  the  defendant.  Yet  when 
defendant's  breathe  a  word  about  violation  of  their  "due  process"  rights,  courts  ac- 
customed to  responding  to  constitutional  claims  all  too  often  reflexively  grant  the 
defendant  what  he  seeks — be  it  exclusion  of  the  victim  from  the  courtroom  or  denial 
of  the  victims'  right  to  speak — without  carefully  considering  ways  to  protect  both  a 
defendant's  and  a  victim's  interests.  A  federal  victims  rights  amendment  would  force 
courts  to  find  successful  solutions  for  protecting  the  rights  of  both  defendants  and 
victims.  In  other  words,  it  would  restore  balance  of  our  American  justice  system. 
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I  urge  you  to  give  speedy  consideration  of  and  approval  to  the  proposed  Victims* 
Bill  of  Rights. 

Senator  Kyl.  Thank  you,  Mr.  Preston.  All  three  of  you  have 
given  eloquent  testimony  to  the  point  that,  as  valuable  as  State 
protections  might  be,  they  do  not  override  the  Federal  Constitution 
and  judges  interpret  those  rights  in  favor  of  defendants  to  super- 
sede those  that  have  been  granted  to  victims  even  by  well-meaning 
State  legislatures.  I  appreciate  very  much  that  testimony  that  you 
have  given. 

Senator  Feinstein. 

Senator  Feinstein.  I  have  no  questions,  but  I  know  it  is  hard, 
also,  and  thank  you  very,  very  much. 

Senator  Kyl.  I  want  to  reiterate  what  Senator  Feinstein  said, 
and  that  is  that  the  courage  that  all  of  you  have  displayed  in  being 
wilUng  to  come  forth  is  very  much  appreciated.  It  is  necessary  for 
us,  ui5brtunately,  I  think,  to  be  able  to  make  this  case  in  the  pub- 
he  way  that  it  needs  to  be  made  to  generate  this  support.  I  know 
that  that  is  what  all  of  you  want  to  do  and  that  is  why  you  have 
come  forward  and  we  appreciate  it  very  much.  Without  you,  we 
could  not  win.  With  you,  we  will.  Thank  you. 

Now,  while  the  next  panel  comes  forth,  I  will  read  the  names.  We 
will  not  be  in  recess,  but  the  Chair  will  be  absent  for  a  couple  of 
minutes.  Our  next  witnesses  will  be  Prof  Paul  Cassell,  of  the  Uni- 
versity of  Utah  School  of  Law;  Steve  Twist,  former  assistant  Ari- 
zona attorney  general  and  author  of  Arizona's  victims  bill  of  rights, 
a  member  of  the  executive  committee  of  the  NVCAN;  Bruce  Fein, 
of  Great  Falls,  VA,  noted  columnist;  and  Prof  Jamin  Raskin,  of  the 
Washington  College  of  Law,  American  University. 

[Pause.] 

Senator  Feinstein  [presiding].  Professor  Cassell,  go  ahead. 

PANEL  CONSISTING  OF  PAUL  G.  CASSELL,  ASSOCIATE  PRO- 
FESSOR OF  LAW,  UNIVERSITY  OF  UTAH  SCHOOL  OF  LAW, 
SALT  LAKE  CITY,  UT;  STEVE  TWIST,  MEMBER  OF  THE 
BOARD,  NATIONAL  ORGANIZATION  FOR  VICTIM  ASSIST- 
ANCE, PHOENIX,  AZ;  JAMIN  B.  RASKIN,  PROFESSOR  OF  LAW, 
WASHINGTON  COLLEGE  OF  LAW,  THE  AMERICAN  UNIVER- 
SITY, WASHINGTON,  DC;  AND  BRUCE  FEIN,  GREAT  FALLS,  VA 

STATEMENT  OF  PAUL  G.  CASSELL 

Mr.  Cassell.  Thank  you.  Senator  Feinstein.  I  am  here  today  in 
support  of  Senate  Joint  Resolution  52,  which  is  a  sound,  carefully 
drafted  proposal  to  provide  rights  for  crime  victims  in  our  Constitu- 
tion. My  prepared  testimony,  which  I  would  ask  to  be  made  part 
of  the  record,  answers  a  number  of  the  questions  that  have  been 
raised  here  today. 

In  my  statement,  I  just  want  to  make  two  brief  points.  First,  the 
Federal  amendment  builds  on  the  already  considerable  experience 
with  State  constitutional  amendments  protecting  crime  victims' 
rights.  In  1982,  the  President's  Task  Force  on  Victims  of  Crime  is- 
sued this  report  recommending  a  Federal  constitutional  amend- 
ment. Since  then,  20  States  have  acted  on  that  recommendation 
and  drafted  constitutional  amendments  protecting  the  rights  of 
crime  victims.  In  Utah,  for  example,  we  passed  such  an  amend- 
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ment  in  1994,  with  the  help  of  the  Chair  of  this  committee,  Senator 
Hatch. 

The  experience  with  those  amendments  is  now  available,  the  ex- 
perience by  coirrts,  prosecutors,  and  law  enforcement  agencies,  and 
that  experience  has  been  uniformly  positive.  For  example,  I  can  re- 
port to  this  committee  that  in  my  State  of  Utah  the  treatment  of 
crime  victims  has  improved  considerably  since  the  adoption  of  our 
State  constitutional  amendment  2  years  ago.  Virtually  every  provi- 
sion in  the  proposed  Federal  constitutional  amendment  has  been 
tested  at  the  State  level  and  proven  to  work. 

It  seems  to  me,  in  light  of  that  successful  experience,  the  burden 
shifts  to  those  who  raise  questions  about  the  Federal  constitutional 
amendments  or  claims  that  it  will  lead  to  difficulties  or  problems 
to  explain,  and  explain  with  some  precision,  why  those  difficulties 
have  not  arisen  at  the  State  level. 

Now,  the  second  point  I  would  like  to  make  this  morning  is  that 
even  though  State  constitutional  amendments  are  a  positive  step 
forward,  only  a  Federal  amendment  can  assure  fair  treatment  for 
crime  victims  around  the  country.  To  begin  with,  only  a  Federal 
amendment  will  apply  in  Federal  court.  But  even  in  State  courts 
today,  30  States  do  not  have  constitutional  protection  for  crime  vic- 
tims, and  even  in  those  20  States  with  constitutional  amendments 
protection  remains,  at  best,  inconsistent. 

Take,  for  example,  a  core  right  in  the  Federal  amendment,  the 
right  of  crime  victims  to  attend  trials.  Some  of  the  State  constitu- 
tional amendments  fail  to  grant  that  basic  right.  Other  State 
amendments  grant  that  right,  but  qualify  it  in  such  a  way  as  to 
make  it  illusory.  And  even  in  a  State  that  has  such  protection,  such 
as  my  own  State  of  Utah,  a  State  constitutional  amendment  is  not 
enough. 

I  recently  filed  this  amicus  brief  on  behalf  of  a  rape  victim  who 
attended  a  trial  in  the  State  of  Utah  under  our  State  constitutional 
amendment  said  she  was  admitted  to  that  trial,  but  the  defendant 
has  now  appealed,  raising  as  his  lead  issue  a  vague  challenge  that 
he  has  some  generalized  due  process  right  to  keep  crime  victims 
out  of  the  courtroom.  We  believe  that  that  claim  is  without  merit 
and  we  believe  that  the  Constitution  grants  a  defendant  the  right 
to  a  pubUc  trial,  not  a  private  one,  and  it  gives  to  defendants  the 
right  to  confront  witnesses,  not  to  exclude  them. 

But  the  fact  remains  that  until  that  issue  is  resolved  definitely, 
there  is  an  intolerable  dilemma  placed  on  crime  victims.  They  can 
go  into  court  hearings  knowing  that  by  doing  so  they  Eire  creating 
appellate  issues  for  defendants  to  raise  that  might  lead  to  the  over- 
turning of  the  conviction,  or  if  they  wish  to  avoid  that,  they  can 
stay  outside  of  the  courtroom,  forfeiting  their  State  constitutional 
rights. 

Now,  even  if  the  U.S.  Supreme  Court  were  to  clarify  this  point, 
that  would  not  necessarily  guarantee  victims  rights  in  the  same 
way  that  the  Federal  amendment  would  do.  For  example,  look  at 
the  treatment  by  the  U.S.  Supreme  Court  of  the  right  of  crime  vic- 
tims to  have  impact  statements  in  capital  cases.  The  Supreme 
Court  in  recent  years  twice  rejected  such  evidence  on  5-4  votes  be- 
fore most  recently  concluding  by  a  6-3  vote  that  that  kind  of  evi- 
dence could  be  admitted. 
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Crime  victims  deserve  better  treatment  than  being  forced  to  rely 
on  the  acquiescence  of  a  majority  of  the  Supreme  Court,  which  CEin 
shift  depending  on  the  composition  of  the  Court.  Their  rights  de- 
serve equal  footing  with  the  rights  of  defendants  and  I  urge  Con- 
gress to  act  swiftly  to  approve  this  joint  resolution  and  send  it  on 
its  way  to  the  States. 

Senator  Kyl.  Thank  you  very  much,  Professor  Cassell. 

[The  prepared  statement  of  Mr.  Cassell  follows:] 
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Prepared  Statement  of  Paul  G.  Cassell 

Mr.  Chairman  and  Distinguished  Members  of  the  Committee,  I  am  pleased  to  be 
here  today  to  discuss  the  pressing  need  to  approve  the  Victims  Bill  of  Rights 
Constitutional  Amendment. 

My  background  in  this  area  is  as  follows.  I  am  an  Associate  Professor  of  Law  at 
the  University  of  Utah  College  of  Law,  where  I  teach  criminal  procedure  among  other 
subjects.    I  have  written  and  lectured  on  the  subjects  of  crime  victims  rights.  The 
National  Victim  Constitutional  Amendment  Network,  an  organization  devoted  to  bringing 
constitutional  protection  to  crime  victims  across  the  country,  has  asked  me  to  serve  on 
their  Executive  Board. 

I  also  a  member  of  the  Utah  Council  on  Victims,  the  statewide  organization  in 
Utah  responsible  for  monitoring  the  treatment  of  crime  victims  in  the  courts  of  our  state. 
In  1994, 1  was  chair  of  the  Constitutional  Amendment  Subcommittee  of  the  Council, 
where  I  helped  to  draft  the  Utah  Victims  Rights  Amendment.  The  Amendment  passed  the 
Legislature  unanimously  and  was  approved  by  Utah  voters  in  November  with  an 
overwhelming  69%  vote. 

Since  the  passage  of  the  Amendment,  I  have  been  involved  in  efforts  to  insure  that 
the  rights  it  confers  are  enforced.  I  have  represented  the  Utah  Council  on  Victims  and 
other  organizations  as  amicus  curiae  in  two  cases  before  the  Utah  courts  that  involved  the 
Utah  Victims  Rights  Amendment.  In  State  v.  Pledger,  No.  9306238  (Utah  1994),  I 
argued  that  a  young  boy  who  was  the  victim  of  sexual  abuse  should  not  be  forced  to 
testify  at  a  preliminary  hearing.  The  Utah  Supreme  Court  later  agreed  with  our  position. 
In  State  v.  Felix,  No.  95034 1-CA  (Utah  Ct.  Apps.  1996),  I  represent  a  rape  victim  who  is 
defending  her  right  to  attend  the  trial  of  her  accused  (and  later  convicted)  rapists.  The 
case  will  be  argued  before  the  court  this  summer. 

By  way  of  further  background,  from  1988  to  1991, 1  served  as  an  Assistant  United 
States  Attorney  in  the  Eastern  District  of  Virginia,  where  I  was  responsible  for 
prosecuting  federal  criminal  cases  and  working  with  the  victims  in  those  cases.  From 
1986  to  1988, 1  served  as  an  Associate  Deputy  Attorney  General  at  the  United  States 
Department  of  Justice,  handling  various  matters  relating  to  criminal  justice.  I  have  also 
served  as  a  law  clerk  to  then-Judge  Antonin  Scalia  and  Chief  Justice  Warren  E.  Burger, 
writing  memoranda  on  numerous  criminal  cases.  I  graduated  from  Stanford  Law  School 
in  1984,  where  I  served  as  President  of  the  Stanford  Law  Review. 

In  my  testimony  today,  I  will  discuss  six  issues:  First,  I  will  provide  a  brief 
background  about  the  extent  of  crime  victimization  in  this  cuuntry.  Second,  I  will  give  a 
short  history  of  the  treatment  of  crime  victims  in  our  federal  and  state  constitutions. 
Third,  I  will  discuss  the  failure  of  statutory,  as  opposed  to  constitutional,  protection  for 
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crime  victims.  Fourtii,  I  will  explain  why  a  federal  constitutional  amendment  is  required. 
Fifth,  I  will  review  several  issues  surrounding  the  mechanics  of  the  Victims  Bill  of  Rights 
Amendment,  specifically  its  application  to  the  states,  to  violent  and  other  crimes  as  well 
as  to  juvenile  proceedings,  and  methods  of  enforcement.  Finally.  I  will  discus^  a  few 
objections  that  have  occasionally  been  raised  against  giving  victims  constitutional 
protections. 

I.  Crime  Victims  in  the  United  States 

It  is  hard  to  understand  the  Victims  Bill  of  Rights  Amendment  without  some 
background  about  the  effects  of  crime  on  the  citizens  of  this  country.  The  absolute 
number  of  crime  victims  are  staggering.  According  to  the  latest  figures  available  from  the 
Federal  Bureau  of  Investigation's  Uniform  Crime  Reports,  in  1994  more  than  1,860,000 
citizens  were  the  victims  of  violent  crimes  and  more  than  12,100,000  were  the  victims  of 
property  crimes.'  Many  crimes  go  unreported.-  so  that  the  actual  number  of  victims  is 
substantially  higher.  Although  crime  rates  have  fluctuated  slightly  up  or  down  in  recent 
years,  there  is  no  question  that  the  number  of  crime  victims  in  general,  and  violent  crime 
victims  in  particular,  is  substantial  higher  than  in  past  decades. 

One  way  of  grasping  the  magnitude  of  these  numbers  is  the  "Crime  Clock," 
prepared  in  recent  years  by  the  Federal  Bureau  of  Investigation.  The  FBI  calculates  that 
every  23  minutes  someone  is  murdered.  Every  5  minutes,  a  person  is  raped.  Every  51 
seconds,  a  citizen  of  this  country  will  be  robbed.  Every  28  seconds,  someone  is 
assaulted.  And  every  17  seconds,  someone  will  suffer  a  violent  crime.' 

The  Crime  Clock  may  help  to  demonstrate  the  risk  that  Americans  face  from 
crime.  But  perhaps  even  more  threatening  than  some  quantification  of  risk  is  the  chilling 
realization  that  we  are  all  vulnerable  to  crime.  As  the  President's  Task  Force  on  Victims 
of  Crime  put  it,  "Violent  crime  honors  no  sanctuary.  It  strikes  when  least  expected,  often 
when  the  victim  is  doing  the  most  commonplace  things.""  Recently  in  my  home  state  of 


'  Federal  Bureau  of  Investigation,  Uniform  Crime  Reports:  Crime  in  the  United  States 
1994.  at  58  (1995)  (table  1). 

^  See  U.S.  Deft,  of  Justice,  Bureau  of  Justice  Statistics,  Criminal  Victimization 
1992  5  (1993)  (39%  of  crimes  measured  by  the  National  Crime  Victimization  Survey  reported  to 
law  enforcement  officials);  Morgan  O.  Reynolds,  Crime  by  Choice  25-26  (1984). 

'  Uniform  Crime  Reports,  supra  note  1 ,  at  4. 

^  President's  Task  Force  on  Victims  of  Crime,  Final  Report  2  ( 1982). 
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Utah  we  have  witnessed  such  crimes  as: 

•  A  five-year-old  girl  is  kidnaped  while  taking  out  the  garbage.  Later  she  is 
stripped,  bound,  gagged  with  tape,  sexually  abused,  and  then  stuffed  into  a 
cardboard  box.' 

•  A  high  school  girl  is  shot  to  death  in  her  great  grandmother's  home  while 
waiting  to  testify  against  a  gang  member  who  had  killed  her  nephew.* 

•  A  7-Eleven  clerk  is  shot  in  the  face  after  two  robbers  took  $18.87  from  him 
and  were  leaving  the  store.  The  senseless  shooting  left  the  clerk  in  serious 
condition  after  the  bullet  barely  missed  his  spinal  cord  and  an  artery  in  his 
neck.' 

Newspaper  local  newspaper  columnist  Paul  Roily  recently  tried  to  describe  his  feelings  as 
a  violent  crime  victim,  but  concluded  that  "[a]  victim  feels  a  helplessness  in  trying  to 
communicate  to  others  the  gamut  of  emotions  that  follows."* 


'  Fidel,  West  Valley  Neighbors  Share  Disbelief  and  Warn  Suspect  Not  to  Return,  Deseret 
News,  October  23,  1993,  at  p.  Bl. 

*  Fidel  &  West,  Key  Witness  in  Murder  Case  is  Shot,  Killed  in  Murray  Home,  Deseret 
News,  Nov.  2,  1993,  at  p.  Al. 

'  Clifton,  They  Didn't  Have  to  Shoot  Him,  Salt  Lake  Tribune,  Apr.  27,  1993,  at  p.  Bl. 

*  Paul  Roily  &  JoAnn  Jacobsen-Wells,  A  Personal  Story,  Salt  Lake  Trib.,  July  14, 
1993,  at  Bl.  Roily 's  powerful  column  is  worth  quoting  at  length: 

I,  Paul  Roily,  now  know  about  the  frustration,  anger  and  helplessness  felt 
by  the  victims  of  crime. 

I  recently  found  myself  in  a  personal  financial  bind.  As  a  result,  I  took  a 
temporary  job  moonlighting  at  a  7-Eleven  store  in  Salt  Lake  City,  working  the 
graveyard  shift  on  weekends  —  one  that  would  not  interfere  with  my  regular  job.  ... 

Last  weekend,  around  3  a.m.,  three  men  came  into  the  store  and  grabbed 
some  burritos.  While  two  were  heating  them  in  the  microwave,  the  third  -  who 
could  play  linebacker  for  the  Pittsburgh  Steelers  -  approached  me  and  asked  the 
price.  As  I  looked  at  the  price  tag,  he  hit  me  in  the  jaw,  knocking  me  to  the  floor. 
He  didn't  stop.  He  kicked  me  several  times  in  the  head  before  taking  off  with  a 
burrito.  No  money.  Just  a  burrito.  ... 

Now  I  want  society  to  become  as  angry  as  I  am.  I  want  society  to  become 
a  little  more  concerned  about  a  culture  that  tolerates  unprovoked  assault.  But  no 
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Given  the  large  number  of  crime  victims  and  the  serious  effects  of  crime  on  them, 
one  might  assume  that  the  criminal  justice  system  would  be  responsive  to  their  concerns. 
Indeed,  the  criminal  justice  system  depends  largely  on  victims  to  report  crimes  and  testify 
against  criminals.''  Yet  the  system  far  too  often  appears  to  overlook  or  disregard  victim 
concerns.  As  Utah  Attorney  General  Jan  Graham  has  recently  written.  "Over  the  years 
our  criminal  justice  system  has  strayed  from  its  original  goal  of  providing  justice  and 
fairness  to  the  victims  of  crime."'"  The  President's  Task  Force  has  reached  the  same 
conclusion: 

Victims  who  survive  their  attack,  and  are  brave  enough  to  come  forward, 
turn  to  their  government  expecting  it  to  protect  the  innocent.  .  .  .  Without 
the  cooperation  of  victims  and  witnesses  in  reporting  and  testifying  about 
crime,  it  is  impossible  in  a  free  society  to  hold  criminals  accountable  for 
their  acts.  When  victims  come  forward  to  perform  this  vital  service, 
however,  they  find  little  protection.  They  discover  instead  that  they  will  be 
treated  as  appendages  of  a  criminal  justice  system  in  which  the  scales  of 
justice  are  out  of  balance.  They  learn  that  somewhere  along  the  way  the 
system  apparently  lost  track  of  the  simple  truth  that  it  is  supposed  to  be  fair 


Id. 


one,  including  me,  fully  understands  the  emotional  aftermath  of  victimization  - 
until  personally  experiencing  it. 

We  have  become  desensitized  to  violence  as  a  society.  A  person  striking 
another  for  no  reason  has  become  so  commonplace,  it  is  a  blip  on  a  police  report 
and  forgotten.  There  is  no  thought  about  the  consequences  for  the  victim.  In  my 
case  the  assault  resulted  in  several  trips  to  the  dentist,  personal  humiliation  about 
being  attacked  and  the  anguishing,  everlasting  question:  Why? 

This  is  not  something  I  relish  talking  about,  especially  in  a  mass-circulation 
newspaper.  But  now  I  can  personally  identity  with  millions  of  other  victims  of 
violent  crime  —  many  of  whom  have  called  me,  as  a  reporter,  because  they  wanted 
their  story  told. 

A  victim  often  pictures  his  or  her  assailant  laughing  and  bragging  to 
buddies  about  his  conquest  -  at  the  victim's  expense.  A  victim  feels  a  helplessness 
in  trying  to  communicate  to  others  the  gamut  of  emotions  that  follow. 

Even  paranoia  can  set  in.  The  idea  that  violence  keeps  growing  because 
we  keep  tolerating  it  was  once  just  a  social  commentary  to  me.  Now  it  is  a  stark 
reality. 


'  Paul  S.  Hudson,  The  Crime  Victim  and  the  Criminal  Justice  System:  Time  for  a 
Change,  1 1  PepperdineL.  Rev.  23,  28  (1984). 

'"  Letter  from  Attorney  General  Jan  Graham  to  Governor's  Council  on  Victims  1  (1993). 
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and  to  protect  those  who  obey  the  law  while  punishing  those  who  break  it. 
Somewhere  along  the  way,  the  system  began  to  serve  lawyers  and 
defendants,  treating  victims  with  institutionalized  disinterest." 

An  explanation  for  this  surprising  lack  of  interest  in  crime  victims  requires  a  brief 
historical  discussion. 

II.  A  Brief  History  of  Victims  Rights  and  Constitutions 

The  drafters  of  the  Bill  of  Rights  of  the  United  States  Constitution  did  not  include 
rights  for  crime  victims.  The  Founding  Fathers  were  schooled  in  the  English  legal 
traditions  of  the  time,  which  including  the  criminal  law  process  of  private  prosecutions. '- 
Special  mention  of  victims  rights  was  unnecessary,  because  victims  retained  rights  to  act 
on  their  own  as  prosecutors. 

Over  :me,  victims  gradually  were  excluded  from  meaningful  participation  in  the 
criminal  justice  process.  Their  primary  roles  were  to  report  crimes  to  police  and  serve  as 
witnesses.''  However,  state  constitutions  that  were  adopted  after  the  Bill  of  Rights,  such 
as  Utah's  in  1896,  took  no  notice  of  the  new  circumstances  for  crime  victims  and  simply 
followed  the  federal  approach  to  defining  the  rights  applicable  in  the  criminal  justice 
system.'^  As  a  result,  like  the  Bill  of  Rights,  state  constitutions  made  no  mention  of  crime 
victims  rights  (at  least  until  quite  recently). 

More  recently,  as  defendants'  rights  have  expanded  considerably  (particularly 
under  the  Warren  Court"),  the  failure  of  the  federal  and  state  constitutions  to  protect 


' '    Task  Force,  supra  note  4,  at  vi. 

'"  See  Josephine  Gittler,  Expanding  the  Role  of  the  Victim  in  a  Criminal  Action:  An 
Overview  of  Issues  and  Problems,  11  PepperDINE  L.  REV.  117,  125-26(1984). 

'^  See  Abraham  S.  Goldstein,  Defining  the  Role  of  the  Victim  in  Criminal  Prosecution, 
52MISS.L.J.  515,  519(1982). 

'^  To  provide  but  one  example,  like  the  Bill  of  Rights,  the  Utah  Constitution  forbids 
"unreasonable  searches  and  seizures. "  See  UTAH  CONST,  art.  I,  §  12.  Similar  language  is  used  in 
most  of  the  state  constitutions  in  the  western  United  States.  See  Paul  G.  Cassell,  The  Mysterious 
Creation  of  Search  and  Seizure  Exclusionary  Rules  Under  State  Constitutions:  The  Utah 
Example.  1993  UtahL.  Rev.  751,  802  n.319. 

"  See  Francis  Allen,  The  Judicial  Quest  for  Penal  Justice:  The  Warren  Court  and  the 
Criminal  Cases,  1975  U.  III.  L.  Forum.  518. 
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victims  rights  has  come  under  increasing  criticism.  In  response  to  these  concerns,  on 
April  23,  1982,  President  Reagan  established  the  President's  Task  Force  on  the  Victims  of 
Crime.  Later  that  year  the  Task  Force  proposed  a  number  of  changes  to  protect  the  rights 
of  crimes  victims,  include  a  constitutional  amendment  to  the  federal  constituti6n  to 
protect  victims  rights.'*  The  Task  Force  concluded  that:  "[T]he  criminal  justice  system 
has  lost  an  essential  balance.  .  . .  [T]he  system  has  deprived  the  innocent,  the  honest,  and 
the  helpless  of  its  protection.  .  .  .  The  victims  of  crime  have  been  transformed  into  a 
group  oppressively  burdened  by  a  system  designed  to  protect  them.  This  oppression  must 
be  redressed."'^  The  Task  Force  found  that  a  constitutional  amendment  was  required 
because  "[t]he  combined  experience  brought  to  this  inquiry  and  everything  learned  during 
its  progress  affirm  that  an  essential  change  must  be  undertaken:  the  fundamental  rights  of 
innocent  citizens  cannot  adequately  be  preserved  by  any  less  decisive  action."'*  The 
proposed  amendment,  to  be  added  to  the  Sixth  Amendment,  would  read:  "Likewise,  the 
victim,  in  every  criminal  prosecution  shall  have  the  right  to  be  present  and  to  be  heard  at 
all  critical  stages  of  judicial  proceedings."''' 

In  April  1985,  a  national  conference  of  citizen  activists  and  mutual  assistance 
groups  organized  by  the  National  Organization  for  Victim  Assistance  (NOVA)  and 
Mothers  Against  Drunk  Driving  (MADD)  considered  the  Task  Force  proposal.^"  The 
proposal  received  more  attention  in  January  1986,  when  NOVA  organized  a  meeting  on 
the  proposed  constitutional  amendment.-'  The  meeting  concluded  with  a  resolution 
recommending  the  adoption  of  a  constitutional  amendment. 

After  that  meeting,  the  Victims  Constitutional  Amendment  Network  (Victims 
CAN)  was  organized,  with  support  from  NOVA,  MADD,  and  the  Sunny  von  Bulow 
National  Victim  Advocacy  Center.  Noting  the  overwhelming  nature  of  the  task  of 


'*  President's  Task  Force,  supra  note  4,  at  1 14. 

"  W.  at  114. 

'*    Id.  at  114-15. 

"  Id. 

^°  See  LeRoy  L.  Lamborn,  Victim  Participation  in  the  Criminal  Justice  Process:  The 
Proposals  for  a  Constitutional  Amendment,  34  WayneL.  Rev.  125,  129  (1987). 

^'  Id.  (citing  10  Nova  Newsletter  1  (Mar.  1986)). 
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obtaining  a  federal  constitutional  amendment,"  the  Victims  CAN  decided  to  organize  in 
each  state  to  promote  a  constitutional  amendment.  After  succeeding  on  a  statc-by-state  . 
basis,  the  victims  group  planned  to  continue  the  effort  for  a  federal  constitutional 
amendment.-' 

Since  1986,  Victims  CAN  and  other  groups  have  been  increasingly  successful  in 
passing  state  constitutional  amendments.  To  date,  approximately  twenty  stales  have 
adopted  amendments  to  their  state  constitutions  to  protect  the  rights  of  crime  victims.-'' 
The  movement  to  pass  constitutional  amendments  appears  to  be  gaining  strength.  In  the 
1992  general  election,  the  voters  approved  state  constitutional  amendments  by  large 
margins  in  Colorado,  Illinois,  Kansas,  Missouri,  and  New  Mexico.-^  In  1994,  voters  in 
Alabama,  Alaska,  Idaho,  Maryland,  and  Ohio  joined  my  state  of  Utah  in  adding  victims' 
rights  amendments  to  their  state  constitutions.'''  Many  other  states  have  amendments 
underactive  consideration.  A  1991  national  publi  ■  opinion  poll  found  that  nine  often 
Americans  (89  percent)  say  that  they  would  probably  or  definitely  support  an  amendment 
to  their  state's  constitution  which  would  increase  victims'  rights  protection.-^ 

In  view  of  this  success,  in  1995  VCAN  decided  that  the  time  was  ripe  to  finally 


"  An  amendment  to  the  United  States  Consiiiulion  requires  approval  of  two-thirds  votes 
of  both  houses  and  ratification  by  three-quarters  of  the  states.  U.S.  Const.  Art.  V. 

"  Lamborn,  supra  note  20,  at  1 32  (citing  2  SuNNY  VON  BULOW  National  Victim 
Advocacy  Center,  Networks  8  (May  1987)). 

^^  See  Ai-A.  Const,  amend.  55  President's  7;  Alaska  Const,  art.  I,  §24;  Ariz. 
Const.  Art  II,  §  2.1;  Cal.  Const,  art.  I,  §§  12,  28;  Colo.  Const.  Art.  H,  §  16a;  Fla.  Const. 
Art.  I,  §  16(b);  IDAHO  CONST.  Art.  I,  §  22;  ILL.  Const.  Art.  I,  §  8.1;  Kans.  CONST.  Art.  15,  §  15; 
Md.  Decl.  Of  Rights  art.  47;  Mich.  Const.  Art.  I,  §  24;  Mo.  Const.  Art.  I,  §  32;  N.J.  Const. 
Art.  I,  §  22;  New  Mex.  Const.  Art.  2,  §  24;  Ohio  Const,  art.  I,  §  10a;  Rhode  Island  Const. 
Art.  I,  §  23;  Texas  Const.  Art.  I,  §  30;  Utah  Con.st.  art.  I,  §  28;  Wash.  Const.  Art.  2,  §  33; 
Wise.  Const.  Art.  I,  §  9m. 

"  Victims  Constitutional  Amendment  Network,  Constitutional  Amendments 
for  Crime  Victims'  Rights:  Update  2-3  (Apr.  1995). 

■*  For  a  description  of  the  Utah  effort,  see  Paul  G.  Cassell,  Balancing  the  Scales  of 
Justice:  The  Case  for  and  the  Effects  of  Utah's  Victims  Rights  Amendment,  1994  UTAH  L.  Rev. 
1373. 

-'  National  Victim  Center,  America  Speaks  Out:  Citizens  Attitudes  About 
Violence  and  Victimization  ( 1991 ). 
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bring  victims'  protection  into  the  federal  constitution.  A  new  group,  the  National  Victim 
Constitutional  Amendment  Network  (NVCAN)  was  formed  with  is  goal  in  mind.  Why  is 
it  so  important  that  victims  protection  be  in  the  Constitution?  We  turn  to  this  issue  next. 

III.  The  Need  for  Constitutional,  Rather  than  Statutory,  Protection 

In  many  states  where  victims'  rights  have  been  discussed,  a  question  frequently 
asked  is:  Why  is  constitutional  protection  needed?  The  answer  —  which  appears  to  be 
the  same  all  over  the  country  —  is  that  victims'  rights  have  gained  respect  only  when  a 
constitutional  amendment  is  put  m  place  to  protect  victims  rights.  The  experience  of 
crime  victims  throughout  the  country  suggests  that  the  criminal  justice  system  needs 
fundamental  reform  that  can  only  be  brought  about  by  changes  in  fundamental  law.  For 
victims,  it  appears  that,  far  too  often,  "the  system"  treats  them  just  like  any  other  pieces  of 
evidence.  The  system  responds  to  the  interests  of  judges,  prosecutors,  and  defendants, 
but  it  often  treats  victims  with  neglect  or  even  hostility.'" 

As  a  member  of  the  Utah's  Council  on  Victims,  I  am  familiar  with  the  experience 
in  our  state.  In  1987,  the  Utah  legislature  passed  a  bill  of  rights  for  victims  and 
witnesses"'  and  a  list  of  additional  rights  for  child  victims  and  witnesses.'"  Admirably  the 
legislation  sought  to  protect  the  rights  of  victims  in  various  ways,  such  as  insuring  that 
crime  victims  received  notices  of  hearings  and  explanations  regarding  the  criminal  justice 
process.  In  1994,  with  more  than  six  years  of  experience  to  draw  upon,  it  was  clear  that 
the  statutory  bill  of  rights  has  not  brought  about  the  changes  for  which  its  sponsors 
hoped. 

Utan's  Council  on  Victims  heard  that  the  statutory  bill  of  rights  was  often  ignored 
by  courts  and  other  actors  in  the  criminal  justice  system. ''  For  example,  the  statutory  bill 
of  rights  provides  that  victims  shall  be  informed  of  their  rights  in  the  process  and  of 
assistance  that  is  available."  Yet  a  1993  survey  of  twenty-nine  victim  families  of  sexual 
abuse  in  Davis  County  found  that  66  percent  of  the  families  were  not  advised  of  any  such 
rights  by  the  investigator  of  their  cases.  As  a  result,  48  percent  of  the  families  were  in 


^*  See  generally  PRESIDENT'S  TASK  FORCE,  supra  note  4. 

^'  Utah  Code  ANN.  §  77-37-3. 
'"  Utah  Code  Ann.  §  77-37-4. 

"  See.  e.g..  GOVERNOR'S  COUNCIL  ON  VICTIMS  MEETING  MINUTES  3  (July  31.  1992). 
"  Utah  Code  ANN.  §  77-37-3(1  )(b);  §  77-37-4(4). 
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crisis  for  six  months  or  longer." 

Virtually  everyone  with  any  experience  in  victims  issues  in  Utah  agreed  that 
Utah's  statutory  victims  bill  of  rights  was  unable  to  overcome  the  "business  as  "usual" 
inertia  in  the  criminal  justice  system.  The  opinion  of  Washington  County  Attorney  Eric 
A.  Ludlow  is  typical  of  the  consensus  that  emerged:  "The  Victim's  Bill  of  Rights  as 
passed  by  the  Utah  Legislature  is  a  marvelous  statement  of  intent;  however,  to  guarantee 
that  those  rights  are  available  and  enforceable  to  every  victim,  they  should  become  a  part 
of  the  Constitution."^'' 

Unfortunately  the  experience  in  Utah  is  consistent  with  that  in  other  states.  For 
example,  Washington  Attorney  General  Ken  Eikenberry  pushed  for  a  constitutional 
amendment  in  his  state  after  finding  that  "victims'  statutory  rights  have  thus  been 
subordinated  to  the  defendants'  constitutional  rights  and  to  the  concerns  of  some 
prosecutors,  judges,  and  law  enforcement  officials  processing  large  volumes  of  cases."" 
Similarly  in  Michigan,  which  was  the  first  in  the  country  to  pass  "model"  laws  protecting 
victims  rights,  the  voters  eventually  found  it  necessary  to  add  the  additional  protection  of 
a  constitutional  amendment  protecting  victims  riglits.'* 

The  changes  in  Arizona,  which  recently  passed  a  constitutional  amendment 
protecting  crime  victims,  demonstrate  what  can  be  expected  with  constitutional 
protection.  T.W.  Shumway,  who  until  recently  was  the  City  Attorney  of  St.  George, 
Utah,  practices  in  both  Utah  and  Arizona.  Mr.  Shumway  found  little  if  any  effect  from 
Utah's  statutory  bill  of  rights  for  crimes  victims.  Yet  at  the  same  time  in  Arizona  courts, 
it  was  his  observation  that  "after  the  voters  put  a  victim's  bill  of  rights  into  the  Arizona 
Constitution,  it  became  increasingly  effective,  and  courts  and  lawyers  alike  now  do  more 
than  pay  it  lip  service."" 


"       Letter  from  Karen  Sire,  Exec.  Dir.,  Davis  Family  Support  Center,  to  Governor's 
Council  on  Victims  (Oct.  6,  1993).  All  the  families  believed  that  if  the  investigator  had  told  them 
to  contact  a  victim  support  program,  they  would  have  been  able  to  cope  with  the  terrifying 
experience  a  litde  more  effectively.  Id. 

'■•     Letter  from  Eric  A.  Ludlow  to  the  Governor's  Council  on  Victim's  (Aug.  15,  1993). 

"  Ken  Eikenberry,  The  Elevation  of  Victims'  Rights  in  Washington  State:  Constitutional 
Status,  17  Pepperdine  L.  Rev.  19,  26  (1989). 

"''  Mich.  Const.  Art.  I,  §  24. 

"  Letter  from  T.W.  Shumway  to  the  Governor's  Council  on  Victims  (Aug.  1993). 
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We  now  have  about  a  year-and-a-half  of  experience  with  the  Utah  Victims  Rights 
Amendment.  While  implementation  is  not  perfect,  it  is  the  view  of  the  Utah  Council  on  . 
Victims  that  the  amendment  has  made  a  dramatic  difference  in  the  way  that  crime  victims 
are  treated  in  the  Utah  criminal  justice  system.  Victims  now  receive  notices  of  court 
hearings.  They  are  given  the  right  to  attend  hearings,'*  and  they  have  been  able  to  speak 
at  sentencing  and  other  hearings.  Victims  interests  are  now  given  consideration  in  setting 
trial  dates  and  ruling  on  continuances,  as  required  by  the  implementing  statute  to  the 
constitutional  amendment.    A  victims  are  no  longer  routinely  forced  to  testify  at 
preliminary  hearings.  In  short,  the  Utah  Victims  Rights  Amendment  has  worked  a  sea 
change  in  the  treatment  of  crime  victims  in  Utah. 

With  the  state  amendment  in  place  in  Utah  (and  other  states),  some  might  wonder 
whether  a  federal  amendment  is  still  needed.  This  is  the  next  issue  to  consider. 

IV.  The  Imperative  of  Federal  Constitutional  Protection 

With  a  state  amendment  in  place  to  protect  the  rights  of  crime  victims  in  Utah, 
why  is  di  federal  amendment  also  needed? 

Before  answering  that  question  specifically,  it  is  worth  noting  its  odd  nature  in 
light  of  the  extensive  protections  for  defendants  in  our  nation's  charter.  Few  would  argue 
that  a  defendant's  right  to  a  jury  trial"*  or  right  to  a  speedy  and  public  trial""  should  be 
relegated  to  a  statute  or  state  constitutional  protection,  where  it  would  be  subject  to 
legislative  or  state  override."'  Yet  that  is  precisely  the  kind  of  analysis  that  must  be  used 
to  reject  a  constitutional  amendment  for  victims'  rights.  A  constitutional  amendment 
protecting  victims  also  offers  a  sense  of  permanence  to  victims'  rights,  the  same 
permanence  that  we  accept  without  hesitation  for  defendant's  rights. 

Today  in  Utah,  however,  it  is  clear  that  a  state  constitutional  amendment  alone  can 
not  give  crime  victims  the  full  protection  that  they  deserve.  Without  a  federal 


"  With  some  exceptions,  as  discussed  below. 

"  U.S.CONST.  amend.  VI. 

«  W. 

■*'  John  Walsh,  Host  oi  America's  Most  Wanted,  Remarks  to  the  Seventh  Annual 
Governor's  Conference  on  Victims,  Salt  Lake  City,  Utah  (Api.  28,  1994)  (a  victims  amendment  is 
needed  because  "statutes  can  change  overnight;  it  takes  as  act  of  God  to  change  a  constitutional 
amendment."). 

10 


58 


constitutional  amendment,  defendants  rights  will  always  be  more  strongly  protected  than 
victims'  rights. 

A  case  that  I  am  currently  litigating  before  the  Utah  Court  of  Appeals  will 
illustrate  the  need  for  federal  protection.  In  State  v.  Felix,'*^  I  represent  a  woman  who  has 
been  married  almost  27  years  and  is  the  mother  of  three  and  the  grandmother  of  five. 
Two  years  ago,  Laura'*'  was  sodomized  and  raped  during  the  armed  robbery  of  a  store 
where  she  worked.  Her  co-workers,  who  had  been  bound  by  her  attackers,  were  just  a 
few  feet  away  during  the  assaults.  During  the  trial  of  the  men  who  attacked  her,  Laura 
asked  permission  of  the  judge  to  sit  in  the  courtroom,  a  right  guaranteed  to  her  under  the 
recently-passed  Utah  Victims  Rights  Amendment."'"'    This  concrete  context  provides  a 
useful  setting  for  considering  the  importance  of  protecting  victims  rights  in  the  federal 
constitution. 

A.  The  Compelling  Justifications  for  Victims  Attending  Trials. 

It  is  important  to  understand  how  important  a  right  to  attend  trials  is  to  crime 
victims.  The  President's  Task  Force  on  Victims  of  Crime  held  hearings  around  the 
country  in  1982  and  concluded: 

The  crime  is  often  one  of  the  most  significant  events  in  the  lives  of 
victims  and  their  families.  They,  no  less  than  the  defendant,  have  a 
legitimate  interest  in  the  fair  adjudication  of  the  case,  and  should 
therefore,  as  an  exception  to  the  general  rule  providing  for  the 
exclusion  of  witnesses,  be  permitted  to  be  present  for  the  entire 
trial."' 

Several  strong  reasons  support  this  recommendation.  To  begin  with,  the  right  to 
attend  the  trial  may  be  critical  in  allowing  the  victim  to  recover  from  the  psychological 
damage  of  a  crime.  "The  victim's  presence  during  the  trial  may  also  facilitate  healing  of 


••^  No.  950341-CA  (Utah  Ct.  Apps.  1996). 

■"  To  protect  her  privacy,  I  will  use  a  fictitious  name. 

■"  See  Utah  Const,  art.  I,  §  28(  l)(b)  (a  victim  of  a  crime  shall  have  the  right  "to  be 
present  at"  important  criminal  justice  proceedings). 

■"  President's  Task  Force  Report,  supra  note  4,  at  80. 
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the  debilitating  psychological  wounds  suffered  by  a  crime  victim."^* 

Concern  about  psychological  trauma  becomes  even  more  pronounced  when 
coupled  with  findings  that  defense  attorneys  have,  in  some  cases,  used  broad  U'itness 
exclusion  rules  to  harm  victims.  As  President's  Task  Force  found. 

[T]his  procedure  can  be  abused  by  advocates  and  can  impose  an 
improper  hardship  on  victims  and  their  relatives.  Time  and  again, 
we  heard  from  victims  and  their  families  that  they  were 
unreasonably  excluded  from  the  trial  at  which  responsibility  for  their 
victimization  was  assigned.  This  is  especially  difficult  for  the 
families  of  murder  victims  and  for  witnesses  who  are  denied  the 
supportive  presence  of  parents  or  spouses  during  their  testimony.  .  .  . 

Testifying  can  be  a  harrowing  experience,  especially  for 
children,  those  subjected  to  violent  or  terrifying  ordeals,  or  those 
whose  loved  ones  have  been  murdered.  These  witnesses  often  need 
the  support  provided  by  the  presence  of  a  family  member  or  loved 
one,  but  these  persons  are  often  excluded  if  the  defense  has 
designated  them  as  witnesses.  Sometimes  those  designations  are 
legitimate;  on  other  occasions  they  are  only  made  to  confuse  or 
disturb  the  opposition.  We  suggest  that  the  fairest  balance  between 
the  need  to  support  both  witnesses  and  defendants  and  the  need  to 
prevent  the  undue  influence  of  testimony  lies  in  allowing  a 
designated  individual  to  be  present  regardless  of  his  status  as  a 
witness."" 

The  need  to  allow  victims  to  attend  a  trial  also  stems  from  the  fact  that  the 
defendant  will  attend.  Excluding  a  crime  victim  perpetuates  the  subordinate  position  that 
the  crime  itself  placed  in  her,  as  two  psychiatric  experts  have  explained: 

The  criminal  act  places  the  victim  in  an  inequitable,  "one-down" 
position  in  relationship  to  the  criminal,  and  the  victims'  trauma  is 
thought  to  result  directly  from  this  inequity.  Therefore,  it  follows 
that  the  victims'  perceptions  about  the  equity  of  their  treatment  and 
that  of  the  defendants  affects  their  crime-related  psychological 


Eikenberry,  supra  note  35,  at  41. 

President's  Task  Force  on  Victims  of  Crime,  supra  note  44,  at  80  (emphasis  added). 
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trauma.  [F]ailure  to  .  . .  offer  the  right  of  [criminal  justice] 
participation  should  result  in  increased  feelings  of  inequity  on  the 
part  of  victims,  with  a  corresponding  increase  in  crime-related 
psychological  harm/*  ' 

Without  a  right  to  attend  trials,  "the  criminal  justice  system  merely  intensifies  the  loss  of 
control  that  victims  feel  after  the  crime. "^'  It  should  come  as  no  surprise  that  "[vjictims 
are  often  appalled  to  learn  that  they  may  not  be  allowed  to  sit  in  the  courtroom  during 
hearings  or  the  trial.  They  are  unable  to  understand  why  they  cannot  simply  observe  the 
proceedings  in  a  supposedly  public  forum."''"  One  crime  victim  put  it  more  directly:  "All 
we  ask  is  that  we  be  treated  just  like  a  criminal.""  In  this  connection,  it  is  worth 
remembering  that  defendants  never  suggest  that  they  could  be  validly  excluded  from  the 
trial  if  the  prosecution  requests  their  sequestration.  Defendants  frequently  take  full 
advantage  of  their  right  to  be  in  the  courtroom. ''- 

The  equity  concern  is  particularly  acute  in  cases,  such  as  the  one  I  am  involved 
with,  where  the  victim  was  forcibly  raped  by  one  defendant  and  forced  to  perform 
sodomy  at  gunpoint  by  another,  all  in  front  of  her  co-workers.  Drs.  Lee  Madigan  and 
Nancy  C.  Gamble  have  aptly  described  the  feelings  of  rape  victims  on  discovering  that 
the  rule  on  witnesses  has  been  invoked:  "The  defendant  is  entitled  to  hear  everyone's 
testimony  so  as  to  rebut  it  later.  The  [rape]  survivor  is  a  witness  and  is  allowed  in  the 
courtroom  only  while  she  is  testifying.  Many  survivors  remarked  that  this  was  when  they 
first  realized  that  it  was  not  their  trial,  that  the  attacker's  rights  were  the  ones  being 
protected,  and  that  they  had  no  control  over  what  happened  to  their  bodies.  The  structure 


■"  Dean  G.  Kilpatrick  &  Randy  K.  Otto,  Constitutionally  Guaranteed  Participation  in 
Criminal  Proceedings  for  Victims:  Potential  Effects  on  Psychological  Functioning,  34  WAYNE 
L.  Rev.  7,  19  (1987)  (emphasis  added). 

''  Deborah  P.  Kelly,  Victims,  34  Wayne  L.  Rev.  69,  72  (1987). 

'°  Marlene  A.  Young,  A  Constitutional  Amendment  for  Victims  of  Crime:  The  Victims' 
Perspective,  34  WayneL.  Rev.  51,  58  (1987). 

"  Id.  at  59  (quoting  crime  victim). 

-  See  Linda  E.  Ledray,  Recovering  from  Rape  199  (2d  ed.  1994)  ("Even  the  most 
disheveled  [rapist]  will  turn  up  in  court  clean-shaven,  with  a  haircut,  and  often  wearing  a  suit  and 
tie.  He  will  not  appear  to  be  the  type  of  man  who  could  rape."). 
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of  the  system  often  results  in  a  second  rape."^^  This  "second  rape"  can  be  devastating  for 
rape  recovery  efforts,  an  essential  component  of  which  is  the  need  for  a  victim  to  feel  that 
she  has  taken  back  control  over  events  in  her  life.''' 

A  basic  concern  for  justice  suggests  the  need  for  equity  between  the  victim  and  the 
defendant,  at  least  as  to  the  issue  of  attendance  at  a  trial.  As  the  Supreme  Court  recently 
explained,  '"Justice,  though  due  to  the  accused,  is  due  to  the  accuser  also.  .  .  .  We  are  to 
keep  the  balance  true.'"  ''    To  do  otherwise  is  a  recipe  for  alienation  of  victims  from  the 
criminal  justice  process'**  and  is,  finally,  at  odds  with  fundamental  justice." 

B  The  Uncertainties  Created  Without  a  Federal  Amendment. 

In  view  of  the  compelling  reasons  supporting  a  crime  victims'  rights  to  attend  trial, 
one  would  think  that  such  rights  would  have  long  been  secured.  Indeed,  in  the  Felix  case 
I  have  been  describing,  the  trial  judge  agreed  to  the  victims'  request  to  attend  the  trial  and 
permitted  her  to  watch  the  trial,  a  right  that  any  member  of  the  public  would  have."'* 
Laura  testified  as  a  witness  at  trial,  along  with  her  co-workers,  all  of  whom  identified  the 
defendants.  The  defendants,  by  the  way,  were  apprehended  with  stolen  property  from  the 


''  Lee  Madigan  &  Nancy  C.  Gamble,  The  Second  Rape:  Society's  Continued 
Betrayal  of  the  Victim  97  ( 1 989). 

'••  See  Linda  E.  Ledray,  Recovery  from  Rape  125  (2d  ed.  1994)  ("Taking  back 
control  from  him"  is  an  important  step  in  the  recovery  process). 

"  Payne  v.  Tennessee,  501  U.S.  808,  827  (1991)  (quoting  Snyder  v.  Massachusetts,  29! 
U.S.  97  122  (1934)  (Cardozo,  J.);  see  also  Morris  v.  Siappy,  461  U.S.  1,  14  (1983)  ("In  the 
administration  of  criminal  justice,  courts  may  not  ignore  the  concerns  of  victims."). 

'*  See  generally  GEORGE  P.  FLETCHER.  WITH  JUSTICE  FOR  SOME:  VICTIMS'  RIGHTS  IN 
Criminal  Trials  (1995). 

"  See  Hudson,  supra  note  9,  at  34  ("justice  cannot  be  done  without  taking  the  victim's 
interest  in  account,  and  ...  far  from  being  irrelevant,  victim  participation  in  and  support  of  the 
criminal  justice  system  is  essential  for  the  system  to  operate  effectively."). 

'*  The  Sixth  Amendment  guarantees  a  defendant  the  right  to  a  "public  trial."    U.S. 
Const,  amend  VI  (emphasis  added);  see  also  UTAH  CONST,  art.  I,  §  1 1  ("All  courts  shall 
be  open  ....");  Utah  Const,  art.  I,  §  12  (the  accused  has  a  right  to  a  "public  trial").  The 
provision  reflects  the  tradition  of  our  system  of  criminal  justice  that  a  trial  is  a  "public 
event"  and  that  "[wjhat  transpires  in  the  court  room  is  public  property."  Craig  v.  Harney, 
331  U.S.  367,  374(1947). 
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robbery.  The  defendants  were  convicted. 

All  of  this  is  as  it  should  be  under  the  new  state  constitutional  amendment.  Yet 
one  of  the  defendants  in  the  case  has  appealed  to  the  Utah  Court  of  Appeals,  rdising  as 
his  lead  argument  the  contention  that  admitting  the  victim  to  trial  under  the  Utah  Victims 
Rights  Amendment  "violated  the  Appellant's  right  to  Due  Process  under  the  Fifth,  Sixth, 
and  Fourteenth  Amendments  to  the  United  States  Constitution."'^''  On  behalf  of  Laura,  the 
Utah  Council  on  Victims,  and  a  number  of  other  law  enforcement,  social  service,  and 
rape  victim  support  organizations,  I  have  filed  an  amicus  curiae  brief  arguing  that  the 
appellant's  contention  is  without  merit.''"  We  fully  hope  —  and  expect  —  our  position  to 
prevail.  But  the  fact  remains  that,  without  a  federal  constitutional  amendment,  there  is 
some  risk  that  the  court  of  appeals  will  find  some  vaguely-defined  federal 
constitutionality  infirmity  with  a  state  amendment.  Such  concerns  are  not  imaginary. 
Felix  is  the  third  case  before  the  Utah  Court  of  A'^peals  in  the  last  three  years  raising  the 
question  of  a  defendant's  federal  constitutional  claim  to  exclude  victims  from  trials. *"' 

Even  if  we  prevail  in  the  Utah  Court  of  Appeals,  the  defendant  will  have  the  right 
to  seek  review  in  the  Utah  Supreme  Court.  We  will  not  have  a  final  ruling  on  defendant's 
constitutional  claim,  even  within  Utah,  until  the  Utah  Supreme  Court  decides  that  matter. 
Such  a  ruling  could  be  as  long  as  three  years  from  today.  And  even  with  a  Utah  Supreme 
Court  ruling  in  hand,  the  possibility  of  review  in  the  federal  courts  remains."  A  single 
federal  district  judge  could  always  conclude,  even  many  years  down  the  road,  that  the 
defendant's  federal  constitutional  argument  was  valid  and  invalidate  the  provisions  of  the 
Utah  Victims  Rights  Amendment.  The  lower  federal  courts  could  uphold  such  federal 
claims  at  any  time  until  there  was  a  binding  United  States  Supreme  Court  ruling  on  point. 
Of  course,  obtaining  Supreme  Court  review  of  any  issue  is  a  difficult  and  time  consuming 


"  Brief  of  Appellant  at  15-18,  Stale  v.  Felix  ,  No  95034 1-CA  (Utah  Ct.  Apps.  1996). 

^  Brief  of  Utah  Council  on  Victims  et  al.  as  Amicus  Curiae,  State  v.  Felix,  No.  950341- 
CA  (Utah  Ct.  Apps.  1996).  The  brief  is  co-authored  by  Scott  Daniels,  with  the  law  firm  of  Snow, 
Christensen  &  Martineau. 

"'      Compare  State  v.  Cosey,  873  P.2d  1 177,  1 181  n.5  (Utah  Ct.  App.  1994) 
(reserving  issue  of  constitutionality  of  allowing  victim  to  remain  in  the  courtroom  where 
she  is  not  the  first  person  to  testify),  cert,  denied,  883  P.2d  1359  (1994);  State  v.  Rangel, 
866  P.2d  607,  612  (Utah  Ct.  App.  1993)  (concluding  defendant  had  not  properly 
presented  facial  challenge  to  constitutionality  of  rule  permitting  victim  to  remain  in  the 
courtroom). 

"  5ee28U.S.C.§2241. 
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proposition. 

Even  if  crime  victims  obtain  Supreme  Court  review  of  the  issue,  a  Supreme  Court 
ruling  could  go  against  the  position  of  crime  victims  and  conclude  that  a  defentiant  had  a 
constitutional  right  to  exclude  victims  from  trials.  And  even  a  Supreme  Court  victory 
would  not  grant  permanence  to  victims'  rights.  A  later  majority  ot  the  Court  would 
always  remain  free  to  overrule  the  earlier  decision. 

In  recent  years,  the  treatment  of  victims  in  the  Supreme  Court  has  been  less  than 
perfectly  consistent.  A  good  illustration  of  the  uncertainties  comes  from  the  Court's 
treatment  of  "victim  impact"  evidence  in  capital  cases.  One  would  think,  as  a  matter  of 
simple  fair  treatment  of  victims  and  their  surviving  family  members,  victim  impact 
evidence  would  be  allowed.  After  all,  the  Court  has  given  defendants  the  broadest 
possible  latitude  to  introduce  mitigating  evidence  in  capital  cases.  Yet  in  Booth  v. 
Maryland,''^  the  Court  by  a  5-4  margin  held  that  victim  impact  evidence  was  inadmissible 
at  the  sentencing  phase  of  a  capital  trial  unless  it  directly  related  to  the  circumstances  of 
the  crime.  Two  years  later,  in  South  Carolina  v.  Gathers,^  the  Court  (again  by  a  5-4 
margin)  refused  to  allow  evidence  about  victims  in  the  sentencing  phrase  of  a  capital 
case.  Fortunately,  two  years  later,  the  Court  (this  time  by  a  6-3  margin)  overruled  both 
Gathers  and  Booth.  In  Payne  v.  Tennessee,''''  the  Court  simply  stated:  "Reconsidering 
these  decisions  now,  we  conclude,  for  the  reasons  heretofore  stated,  that  they  were 
wrongly  decided  and  should  be,  and  now  are,  overruled."^  Today.  Payne  is  the  law  of 
the  land  and  protects  the  rights  of  crime  victims;  but  tomorrow,  the  Court  could  simply 
decide  that  Payne  was  wrongly  decided  and  revert  to  the  earlier  rule  of  Gathers  and 
Booth.  Only  a  federal  constitutional  right  will  leave  victims'  rights  tree  from  the  vagaries 
of  shifting  majorities  on  the  Supreme  Court. 

In  view  of  all  of  these  uncertainties,  a  victim  wishing  to  exercise  a  state 
constitutional  right,  for  example,  to  attend  a  trial  is  faced  with  an  intolerable  dilemma. 
Many  victims  wish  to  observe  the  trial  of  their  victimizer.  Yet  if  they  attend  the  trial, 
they  create  a  federal  constitutional  appellate  issue  for  the  defendant  with  the  small 
possibility  that  the  criminal  conviction  might  be  overturned  on  that  ground  at  some  point 
down  the  road.  Only  a  federal  constitutional  amendment  can  end  this  uncertainty  and 


*'  482  U.S.  496(1987). 
"  490  U.S.  805  (1989). 
"  501  U.S.  808(1991). 
**  Id.  at  830. 

16 


64 


free  victims  from  this  Hobson's  choice. 

The  possibility  of  a  defendant  raising  a  federal  constitutional  challenge  creates 
another  problem  for  crime  victims.  Trial  judges  dread,  perhaps  more  than  anything  else, 
the  possibility  of  retrying  a  case  at  some  point  down  the  road.  As  a  result,  some  trial 
judges  may  simply  deny  victims  their  rights  to  avoid  giving  a  defendant  an  even  arguable 
issue  to  raise  on  appeal.    In  Utah,  we  have  received  reports  that  a  few  trial  judges  have 
adopted  this  approach. 

If  a  judge  denies  a  crime  victim  her  state  constitutional  rights,  it  is  quite  difficult 
for  the  victim  to  obtain  redress.  Crime  victims  have  great  difficulty  litigating  claims 
concerning  their  rights,  particularly  their  right  to  remain  inside  the  courtroom.  In  contrast 
to  criminal  defendants  who  are  guaranteed  counsel  at  state  expense,  crime  victims  often 
lack  the  resources  to  pursue  appellate  actions.  Crime  disproportionately  victimizes  the 
poorest  members  of  our  society.  Victimization  rates  for  teenagers  and  young  adults,  for 
households  ^'ith  less  than  $7,500  annual  income,  and  for  persons  living  in  inner  cities  are 
among  the  highest  for  any  demographic  groups."'   Moreover,  litigating  claims  concerning 
exclusion  from  the  courtroom  promises  to  be  quite  difficult.  A  victim  may  not  be  told  she 
will  be  excluded  until  the  day  the  trial  starts.  In  the  Felix  case  1  described  earlier,  for 
example,  the  motion  to  exclude  was  not  raised  until  the  start  of  trial.*'*  Filing  timely 
appellate  actions  in  such  circumstances  promises  to  be  practically  impossible.  As  a 
consequence,  a  federal  amendment  is  needed  to  signal  to  trial  judges  in  Utah  and  around 
the  country  that  victims  rights  can  and  will  be  respected. 

C.  Limitations  in  Existing  Amendments. 

An  additional  reason  for  a  federal  amendment  protecting  crime  victims  rights  is 
that  the  existing  state  amendments  vary  greatly  in  scope  and  effect.  Of  course,  none  of 
the  state  amendments  applies  to  federal  criminal  proceedings.  Even  in  state  criminal 
proceedings,  with  respect  to  such  a  basic  right  as  a  victims'  right  to  attend  trial,  the  state 
amendments  fail  to  offer  consistent  protection.  Some  of  the  state  amendments  simply  fail 
to  grant  a  victim  any  such  right  to  attend  trial.*'*  Others  appears  to  grant  victims  such  a 


"  U.S.  Deft,  of  Justice,  Office  of  Justice  Programs,  Bureau  of  Justice 
Statistics,  Violent  Crime  IN  THE  UNFfED  States  8  (March  1991). 

*•  See  State  v.  Felix,  No.  95034 1-CA,  Record  at  227. 

*'  See,  e.g.  R.l.  CONST,  art.  I,  §  24  (not  mentioning  victims'  right  to  attend  trial). 
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right,  but  then  qualify  it  in  ways  that  make  the  right  almost  meaningless.'" 

A  federal  amendment  would  establish  a  basic  package  of  victims'  rights,  a  tloor 
below  which  states  could  not  go.  It  would  also  extend  victims'  rights  to  states'that 
currently  do  not  ha^e  state  constitutional  or  statutory  protection.  While  the  number  of 
states  that  have  constitutional  protection  for  victims  will  undoubtedly  grow  in  future 
years,  there  is  no  guarantee  that  it  will  do  so  quickly  or  completely.  Moreover,  there  is 
no  guarantee  that  future  amendments  will  avoid  the  defects  that  have  been  found  in  some 
existing  state  constitutional  amendments. 

The  only  way  to  fully  and  complete  protect  crime  victims'  basic  rights  in  this 
country  is  with  a  federal  constitutional  amendment. 

V.  The  Mechanics  of  a  Federal  Constitutional  amendment 

Having  discussed  the  desirability  of  a  federal  constitutional  amendment,  it  may  be 
useful  next  to  consider  the  mechanics  of  how  the  federal  Victims"  Bill  of  Rights 
Constitutional  Amendment  would  operate. 

A.  Application  to  the  States. 

The  first  point  to  consider  about  the  operation  of  the  federal  amendment  is  its 
application  to  the  states.  Of  course,  a  federal  constitutional  amendment  would  have 
direct  application  io  federal  criminal  proceedings.  But,  as  currently  drafted,  the 
amendment  would  also  apply  in  all  state  criminal  proceedings.  Victims'  rights,  no  less 
than  defendants'  rights,  would  be  "incorporated"  through  the  Fourteenth  Amendment  and 
applied  to  the  states  under  current  constitutional  doctrine.  The  Supreme  Court  has 
generally  held  that  most  of  the  provisions  of  the  federal  constitution  dealing  with  criminal 
defendants  rights  are  "incorporated"  into  the  nationally-applicable  guarantee  of  "due 
process  of  law"  found  in  the  Fourteenth  Amendment. ''  For  example,  in  Gideon  v. 
Wainwright,^^  the  Court  held  that  the  Sixth  Amendment's  guarantee  of  a  right  to  counsel 
applied  to  the  states.  The  Court  explained  that  a  right  to  counsel  was  one  of  the 


™  See,  e.g.,  N.J.  CONST,  art.  I,  %  22  (conferring  on  victims  "the  right  to  be  present  at 
public  judicial  proceedings  except  when  properly  .sequestered  in  according  with  law  or  Court  Rule 
prior  to  completing  his  or  her  testimony"). 

''   U.S.  Const,  amend.  XIV.  See  generally  WaYNE  R.  LaFave  &  Jerold  H.  ISRAEL, 
Criminal  Procedure  66-73  (2d  ed.  1992). 

"  372  U.S.  335(1963). 
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"fundamental  rights"  that  applied  to  the  states  by  virtue  of  the  operation  of  the  Fourteenth 
Amendment.  The  Court's  decisions  extending  federal  constitutional  rights  to  criminal 
suspects  in  state  proceedings  are  not  free  from  controversy.  But  they  have  been 
established  for  many  years. 

The  Victims'  Bill  of  Rights  Constitutional  Amendment  would  operate  in  the  same 
fashion.  To  remove  any  doubt  on  this  point,  the  drafters  of  the  amendment  have 
characterized  the  rights  conferred  therein  as  "fundamental  rights  to  liberty,  justice,  and 
due  process."  As  a  consequence,  just  as  a  defendant's  fundamental  right  to  counsel 
extends  to  the  states,  a  victims'  fundamental  rights  will  extend  there  as  well. 

It  is  important  to  understand  the  amendment  works  no  new  violence  to  the 
important  value  of  federalism.  Rightly  or  wrongly,  the  Supreme  Court  has  already 
federalized  many  aspects  of  criminal  procedure  ard  extended  substantial  rights  for 
defendants  throughout  country.  The  proposed  amendment  simply  adopts  the  view  that 
victims'  rights  deserve  equal  treatment.  If,  at  some  point  down  the  road,  the  Supreme 
Court's  decides  to  "disincorporate"  defendants'  rights  and  let  states  structure  their 
criminal  justice  systems  in  ways  that  they  see  fit.  victims'  rights  will  be  disincorporated 
as  well.  But  so  long  as  defendants  are  guaranteed  federal  rights  in  the  process,  victims 
will  be  too. 

On  the  federalism  issue,  it  must  also  be  remembered  that  the  states  will  have  the 
opportunity  to  review  the  wisdom  of  the  amendment.  Thirty-eight  states  must  ratify  the 
amendment  before  it  becomes  effective. 

B.  Scope  and  Effect 

1.  Crimes  of  Violence  and  Other  Crimes. 

As  currently  drafted,  the  federal  Victims  Bill  of  Rights  Amendment  applies  after 
the  "occurrence  of  a  crime  of  violence  and  other  crimes  as  may  be  defined  by  law  ...." 
The  application  to  crimes  of  violence  seems  straightforward.  Congress  and  the  state 
legislatures  are  given  the  power  to  determine  which  property  crime  victims  will  be 
protected.  This  tracks  the  practice  under  existing  state  amendments,  which  frequently 
apply  to  victims  of  crimes  "as  defined  by  law."^'  The  justification  for  such  an  approach 
was  explained  by  Michigan  Representative  William  Van  Regenmorter,  who  drafted  the 
Michigan  Victims'  Rights  Amendment  and  its  accompanying  implementing  statute:  "The 


"  See,  e.g.,  MiCH.  CONST,  art.  I,  §  24(1)  (extending  rights  to  "crime  victims,  as  defined 
by  law  ...."). 
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constitution  provides  the  statute  appropriate  recognition  and  stature,  while  the  statute 
provides  the  necessary  legal  detail."^''  In  view  of  the  large  number  .,f  property  crimes,    . 
Congress  and  the  state  legislatures  can  determine  the  appropriate  thresholds  of 
application.  ' 

2.   Criminal,  Military,  and  Juvenile  Proceedings. 

As  currently  drafted,  the  federal  Victims  Bill  of  Rights  Amendment  applies  to  "the 
criminal,  military,  and  juvenile  justice  process  ....'"  It  would  thus  protect  victims  not  only 
during  criminal  proceedings  in  state  and  federal  courts  (as  discussed  in  the  preceding 
section)  but  also  in  military  courts  or  in  juvenile  courts.  The  specification  of  "juvenile" 
process  in  addition  to  "criminal"  process  is  required  by  the  fact  that  juvenile  proceedings 
are,  in  some  contexts,  not  considered  to  be  criminal  in  nature. 

The  only  point  worth  extended  discussion  here  is  application  to  juvenile 
proceedings.  In  this  country,  juvenile  court  proceedings  have  been  regarded  traditionally 
as  confidential.'"^  All  fifty  states  provide,  in  some  way,  for  some  confidentiality  of 
juvenile  proceedings.""  As  explained  by  then-Justice  Rehnquist,  "This  insistence  on 
confidentiality  is  born  of  a  tender  concern  for  the  welfare  of  the  child,  to  hide  his 
youthful  errors  and  bury  them  in  the  graveyard  of  forgotten  past." 

Little  justification  has  ever  been  provided  for  why  —  even  assuming  that 
confidentiality  is  justified  in  general"  —  a  shroud  of  secrecy  should  operate  to  exclude 
victims  from  juvenile  proceedings.  Shouldn't  someone  who  has  been  sexually  assaulted 
by  a  juvenile  have  a  right  to  attend  the  proceedings  that  will  determine  what  happens  to 
the  juvenile? 

The  historical  practice  in  Utah  illustrates  this  lack  of  justification  for  keeping 


"  William  Van  Regenmorter,  Crime  Victims'  Rights  —  A  Legislative  Prospective,  17 
Pepperdine  L.  Rev.  59,  79  (1989). 

''    See  generally  W.  VAUGHN  Stapleton  &  LEE  E.  TEITELBAUM.  In  DEFENSE  OF  YOUTH: 
A  Study  of  the  Role  of  Counsel  in  American  Juvenile  Courts  1 5- 1 6  (1 972). 

'*  Smith  V.  Daily  Mail  Publishing  Co.,  443  U.S.  97,  105  (1979). 

"  Id.  at  107  (Rehnquist,  J.,  concurring)  (internal  quotation  omitted). 

"*  A  number  of  states  are  moving  away  from  the  confidentiality  of  juvenile  proceedings,  at 
least  for  crii.ies  of  violence  committed  by  those  close  to  the  age  of  maturity. 
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crime  victims  in  the  dark.  In  Utah,  by  statute  the  juvenile  court  judge  was  historically 
been  instructed  to  "exclude  the  general  public  and  admit  only  those  persons  who  have  a  . 
direct  interest  in  the  case  or  in  the  work  of  the  court  or  who  have  been  requested  by  the 
parent  or  legal  guardian  to  be  present."™  Practice  apparently  varied  on  whether  crime 
victims  were  deemed  to  have  a  "direct  interest"  in  the  case.  In  many  counties,  it  appeared 
that  juvenile  judges,  upon  request,  allowed  victims  to  attend  juvenile  proceedings.*"  In 
other  areas,  however,  it  appeared  that  victims  were  excluded  from  juvenile  proceedings, 
in  some  cases  through  the  mechanism  of  denying  them  information  about  the  case 
scheduling.*' 

Excluding  victims  from  serious  juvenile  proceedings  seems  hard  to  justify.  The 
effect  of  crime  on  a  victim  does  not  depend  on  the  age  of  the  criminal.  Moreover,  while 
one  can  understand  the  need  to  allow  juveniles  to  hide  their  errors  from  the  general 
public,  concealment  from  the  victim  is  impossible. 

The  Ltah  Victims  Rights  Amendment,  as  implemented  by  statute,  simply  adopts 
the  view  that  victims  should  have  access  to  juvenile  proceedings.  The  amendment  makes 
juvenile  proceedings  clearly  accessible  to  crime  victims  and  gives  crime  victims  the 
indisputable  right  to  speak  at  such  proceedings.  The  Act  adds  to  the  juvenile  chapter  of 
the  criminal  code  the  provision  that:  "The  victim  of  any  act  charged  in  a  (juvenile] 
petition  shall,  upon  request,  be  admitted  by  the  judge  to  the  same  extent  and  under  the 
same  conditions  as  would  apply  to  a  crime  subject  to"  the  Rights  of  Crime  Victims  Act." 
In  other  words,  for  juvenile  charges  comparable  to  adult  criminal  charges  to  which  the 
Utah  Amendment  applies  (generally  felonies),  victims  have  the  same  right  to  attend  court 
proceedings  as  they  would  in  adult  court. 

I  can  report  that  this  provisions  has  been  implemented  without  any  apparent  ill 
effects  on  the  operation  of  Utah's  juvenile  courts.  Victims  are  now  generally  admitted  to 


1989). 
1994). 


Utah  Code  Ann.  §  78-3a-33(l).  See  Matter  of  N.H.B.,  769  P.2d  844  (Utah  Ct.  App. 
Interview  with  Judge  Scott  Johansen,  7th  Dist.  Juvenile  Court,  Price,  UT  (May  10, 


*'  One  woman  was  held  hostage  by  a  juvenile.  She  tried  to  obtain  information  about  the 
course  of  the  proceedings  against  him,  but  was  told  this  information  was  confidential.  One  day 
she  was  horrified  to  discover  that  the  juvenile  was  no  longer  detained  when  he  confronted  her  at 
her  workplace.  Interview  with  S.A.  (Apr.  28,  1994). 

*^  Utah  CODE  Ann.  §  77-3a-33(l)(b). 
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see  the  proceedings  in  juvenile  cases.  I  have  not  heard  any  reports  that  the  new  change  is 
regarded  as  undesirable  by  the  juvenile  court  judges.  To  the  contrary,  it  appears  that  the 
new  change  has  improved  satisfaction  with  the  juvenile  court  system  by  allowing  victims 
to  be  more  informed  about  the  process.  The  federal  amendment  would  bring  these 
benefits  that  have  been  achieved  in  Utah  to  juvenile  proceedings  across  the  country. 

C.  Enforcement 

The  question  of  enforcing  a  victims  amendment  is  a  ve.xing  one.  While  a  criminal 
defendant  has  a  ready-made  remedy  for  violations  of  his  rights  (reversal  of  a  conviction 
and  a  new  trial),  it  is  not  so  clear  how  victims  rights  should  be  enforced.  Some  existing 
statutory  victims  rights  scheme  has  foundered,  at  least  in  part,  because  of  inadequate 
enforcement. 

One  possible  way  of  enforcing  victims  rights  is  through  a  suit  for  money  damages. 
Suits  would  create  clear  financial  incentives  for  criminal  justice  agencies  to  comply  with 
victims'  requirements.  Some  states  have  authorized  suits  for  such  damages  in  limited 
circumstances."  On  the  other  hand,  such  civil  suits  by  victims  agamst  the  state  suffer 
from  several  disadvantages.  First  and  foremost,  in  a  time  of  limited  state  resources  and 
pressing  demands  on  government  funds,  the  prospect  of  expensive  awards  to  crime 
victims  might  reduce  the  chances  of  protecting  victims  rights.  A  related  concern  is  that 
such  suits  might  give  the  impression  that  crime  victims  seek  financial  gain  rather  than 
fundamental  justice. 

Because  of  such  concerns,  some  states  that  have  explicitly  provided  that  their 
victims  rights  amendments  create  no  right  to  sue  for  money  damages.*^  Other  states  have 
reached  the  same  destination  by  providing  explicitly  that  the  remedies  for  violations  of 
the  victims  amendment  will  be  provided  by  the  legislature  and,  in  turn,  limiting  the 
legislatively-authorized  remedies  to  other  than  money  damages."' 


"       See,  e.g.,  ARIZ.  Rev.  Stat.  ANN.  §  13-4437(B).  See  also  Davya  B.  Gewurz  & 
Maria  A.  Mercurio,  Note,  The  Victims'  Bill  of  Rights:  Are  Victims  All  Dressed  Up  With  No  Place 
to  Go,  8  St.  John's  J.  Leg.  Commentary  25 1 ,  262-65  (advocating  money  damages  for  violations 
of  victims  rights). 

*■*  See,  e.g.,  Kans.  CONST,  art.  15,  §  15(b);  MISSOURI  CONST,  art.  I.  §  32(3),  (5);  Tex. 
Const  art.  I,  §  30(e). 

"'  See,  e.g.,  ILL.  CONST,  art.  I,  §  8.1(b)  ("The  General  Assembly  may  provide  by  law  for 
the  enforcement  of  this  section.");  ILL.  ANN.  STAT.  ch.  725,  para.  120//9  (Smith-Hurd  Supp. 
1994)  ("The  Act  does  not .  .  .  grant  any  person  a  cause  of  action  for  damages  which  does  not 
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Reasonable  minds  can  defer  on  whether  the  federal  amendment  should  permit  civil 
actions  for  damages  for  violations  of  rights.  Again,  it  is  interesting  to  remember  that 
defendants  already  have  such  rights  to  bring  civil  actions  in  certain  circumstances  under 
section  1983.*^  However,  even  for  those  who  oppose  expanding  civil  damage  Actions  for 
crime  victims,*^  there  are  other  approaches. 

To  illustrate  an  enforcement  approach  that  does  not  rely  on  money  damages,  I  will 
describe  what  Utah  does  in  some  detail.  The  Utah  Victims  Rights  Amendment  provides: 
"Nothing  in  this  Section  shall  be  construed  as  creating  a  cause  of  action  for  money 
damages,  costs,  or  attorney's  fees  .  .  .  ."***  A  parallel  provision  blocking  suits  for  money 
damages  is  contained  in  the  Rights  of  Crime  Victims  Act.***  The  provisions  thus  make 
clear  that  the  rights  of  crime  victims  are  to  be  enforced  by  means  other  than  suits  for 
damages,  costs,  or  attorney's  fees. 

Since  money  damages  are  not  allowed,  what  enforces  victims  rights  in  Utah?  Of 
course,  it  must  always  be  hoped  that  the  need  for  lawsuits  to  enforce  victims 
constitutional  rights  will  be  unnecessary.  The  actors  in  the  criminal  justice  system  are 
under  an  obligation  to  follow  the  law  in  spite  of  the  fact  that  damages  are  not  a 
possibility.  With  the  heightened  awareness  that  comes  from  placing  victims  rights  in  the 
constitution,  the  need  for  enforcement  may  be  reduced. 

Beyond  that  hope,  the  enforcement  mechanism  chosen  for  Utah's  victims 
provisions  is  an  action  for  a  court  order  requiring  a  criminal  justice  agency  to  comply 
with  the  rights  contained  in  the  Victims  Rights  Amendment  and  the  Rights  of  Crime 
Victims.  The  Act  provides  for  two  kinds  of  suits.  First,  in  situations  where  a  state  actor 
wilfully  or  wantonly  fails  to  perform  duties  covered  by  the  Amendment  or  the 
implementing  statute,  "an  action  for  injunctive  relief,  including  prospective  injunctive 


otherwise  exist."). 

«'  42.  U.S.C.  §  1983. 


"  Crime  victims  can  already  bring  §  1983  actions  is  certain  very  limited  circumstances. 
See.  e.g.,  Nishiyama  v.  Dickson  County,  Tenn.,  814  F.2d  277  (6th  Cir.  1987)  (parents  of  daughter 
who  was  killed  by  inmate  driving  patrol  car  with  authorization  of  sheriff  who  pulled  daughter  over 
with  authority  of  the  car  prior  to  beating  her  to  death  could  maintain  action  for  deprivation  of 
daughter's  constitutionally  protected  interest  in  life). 

**  UTAH  CONST,  art.  I,  §  28(2). 

'''  Utah  Code  ANN.  §  77-38-11(3). 
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relief,  may  be  brought  against  the  individual  and  the  governmental  entity  that  employs  the 
individual."'"  For  example,  if  a  county  attorney's  office  refuses  to  send  required  notices  . 
to  crime  victims,  a  victim  or  victims'  group  may  bring  an  action  seeking  to  enjoin  the 
office  to  provide  such  notices.  * 

Second,  an  action  for  a  declaratory  judgement  defining  the  rights  of  crime  victims 
and  obligations  of  governmental  entities  may  also  be  brought.'^'  For  example,  if  a  court 
denies  a  victim  her  right  to  be  heard  at  a  sentencing  hearing,  she  could  file  a  motion  for  a 
declaratory  judgment  that  she  is  entitled  to  speak.  If  the  judge  persists  in  denying  the 
right  to  speak,  an  appeal  may  be  taken  from  the  adverse  ruling'*-  under  the  rules  governing 
appellate  actions.^'  The  rules  for  appellate  actions  make  provision  for  emergency  or 
extraordinary  writs,'"  which  could  be  employed  in  situations  where  time  is  of  the  essence. 
However,  pendency  of  a  victims'  appeal  is  not  grounds  for  delaying  a  criminal 
proceedings.'^  Because  there  may  be  circumstances  in  which  a  victims'  appeal  could  not 
be  heard  before  the  conclusion  of  the  criminal  trial,  appellate  courts  are  directed  to 
consider  such  claims  where  they  "are  capable  of  repetition  but  would  otherwise  evade 
review."'* 


■*  Utah  Code  ANN.  §77-38-11(1). 

"   Utah  Code  Ann.  §  77-38-1  l(2){a).  For  declaratory  judgment  procedures,  see  Utah 
Code  Ann.  §  78-33- 1  et  seq. 

'^      Because  the  statute  authorizes  victim  appeals  from  adverse  "rulings"  rather  than 
adverse  "final  orders  and  judgments, "  Utah  R.  App.  P.,  Rule  3,  a  victim  need  not  wait  to  the 
conclusion  of  a  criminal  proceeding  to  take  an  appeal.  In  most  circumstances,  requiring  a  victim 
to  wait  to  the  conclusion  of  a  criminal  case  before  taking  an  appeal  would  effectively  eliminate  the 
possibility  of  any  effective  remedy.  For  example,  the  denial  of  a  victim's  right  to  be  present  or 
right  to  be  heard  on  trial  cannot  be  remedied  after  the  trial  is  concluded. 

"  Utah  Code  Ann.  §  77-38-1 1(b);  see  Sen.  Judiciary  Comm.  Debate,  Statement  of  Sen. 
Craig  A.  Peterson,  50th  Utah  Leg.,  2d  Gen.  Sess.  (Feb.  11,  1994)  (tape  B)  ("The  appellate  court 
becomes  the  court  of  victims  rights  enforcement.  Where  an  issue  has  been  identified  as 
substantive,  the  appellate  courts  would  have  the  oversight  authority. "). 

*•  UtahR.  APP.  P.,  Rule  19. 

'■^  Utah  Code  Ann.  §  77-38-1 1(b). 

■**  Utah  Code  Ann.  §  77-38-1 1(c).  Cf.  Burkett  v.  Schwendiman,  773  P.2d  42,  44  (Utah 
1989)  (discussing  exception  to  mootness  doctrine  foi  issues  that  evade  review). 
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One  obvious  concern  with  this  enforcement  scheme  is  whether  attorneys  will  be 
available  for  victims  to  assert  their  rights.  Both  the  Utah  Victims  Rights  Amendment  and 
the  Utah  Rights  of  Crime  Victims  Act  preclude  appointment  of  counsel  at  state  expense 
for  victims.'^  To  ameliorate  these  concerns,  the  Act  authorizes  prosecutors  to  hssert 
victim  rights  on  behalf  of  victims.'*  Similarly,  the  Act  authorizes  statutorily-created 
Victims'  Rights  Committees"  to  act  for  victims.'"" 

Under  both  the  Utah  Victims  Rights  Amendment  and  the  Utah  Rights  of  Crime 
Victims  Act,  a  defendant  has  no  right  to  dismiss  pending  criminal  charges  or  reverse  an 
otherwise  valid  criminal  conviction.'"'  This  limitation  is  designed  to  insure  that  the 
enactments  are  used  only  by  their  beneficiaries  —  crime  victims  —  not  the  perpetrators 
of  criminal  offenses.  Other  states  have  placed  similar  language  in  their  victims' 
amendments  '"^ 

So  far,  the  experience  in  Utah  has  been  that  resort  to  explicit  enforcement 
mechanisms  is  largely  unnecessary.  In  cases  of  disputed  compliance  with  the  Victims 
Rights  Amendments,  victims  representatives  have  simply  discussed  the  matter  with 
representatives  from  the  affected  agency  and  reached  an  agreement  as  how  to  proceed. 
There  have  been  a  few  cases  where  disputes  have  not  been  resolved  and,  no  doubt,  in 
such  circumstances,  a  right  to  bring  civil  damage  actions  would  be  useful  to  crime 
victims.  To  date,  however,  no  lawsuits  of  any  kind  have  been  filed  by  victims  over  the 
implementation  of  the  Utah  Victims  Rights  Amendment. 

I  have  explained  the  procedures  for  implementing  Utah's  Victims  Rights 
Amendment  in  some  detail  because  it  might  serve  as  a  starting  point  for  drafting 
implementing  language  to  the  federal  amendment  in  either  the  states  or  in  Congress. 
Some  alterations  would  be  necessary.  In  particular,  it  makes  sense  to  have  challenges  to 
the  implementation  of  victims  rights  in  the  states  be  filed  in  state  court  while  challenges 


'■'  See  Utah  Const,  art.  I,  §  28(2)  (no  right  to  attorney's  fees);  Utah  Code  Ann.  §  77- 
77-38-12(3)  (nothing  to  be  construed  as  creating  a  right  "of  a  victim  to  appointed  counsel  at  state 
expense"). 

'*  Utah  CODE  Ann.  §  77-38-9(6). 

"^  See  Utah  Code  ANN.  §  77-37-5. 

'"°  Utah  Code  Ann.  §  77-38- 1 1  (2)(a). 

""  Utah  Const,  art.  I,  §  28(2);  Utah  Code  Ann.  §  77-38-12(2). 

'"^  See,  e.g.,  Kansas  CONST.  Art.  15(c). 
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to  federal  implementation  be  filed  in  federal  courts.  The  implementing  statutes  should  be 
able  to  handle  such  details. 

VI.  Objections  to  a  Federal  Victims'  Amendment.        ' 

While  the  reception  to  victims  rights  amendments  has  been  generally  positive 
around  the  country,  a  few  objections  are  occasionally  raised.  It  may  therefore  be  useful 
to  consider  why  those  objections  are  without  force. 

A.   Victims  Rights  Will  Not  Eliminate  Defendants '  Rights. 

Some  opponents  of  victims  rights  have  argued  that  a  federal  Victims  Rights 
Amendment  would  infringe  on  the  constitutional  rights  of  the  accused.  Often  such  claims 
are  made  in  the  most  general  terms  without  any  explanation  as  to  what  rights  would  be 
infringed.  Nor  as  there  much  explanation  as  to  why  the  courts  cannot  protect  both 
victims  and  defendants'  rights. 

1.  An  Illustration:  The  Victims'  Right  to  Attend  Trials. 

A  good  illustration  of  the  illusory  nature  of  the  conflict  between  victims'  and 
defendants  rights  is  provided  by  the  victims'  right  to  attend  a  trial.  Frequently  it  is 
claimed  that  such  a  right  would  infringe  on  the  defendants'  rights.  Yet  these  claims  have 
no  substance.  I  will  discuss  this  situation  at  some  length  because  it  makes  the  more 
general  point  that  victim-versus-offender  rights  is  not  necessarily  a  "zero-sum  game"  — 
that  is,  that  the  adoption  of  victims'  rights  does  not  have  to  come  at  the  expense  of  the 
offenders'  recognized  constitutional  rights. 

While  compelling  policy  reasons  support  the  victims'  right  to  attend  trials, 
defendants  and  defense  attorneys  sometimes  make  generalized  allusions  to  a  superseding 
federal  "constitutional  right"  to  have  the  victim  excluded.  They  rarely  define  with  any 
precision  from  whence  this  constitutional  right  derives  nor  explains  how  it  invalidates  a 
constitutional  provision  giving  victims'  a  right  to  attend  trials.  Instead,  one  finds  that 
defendants  simply  argue  that  they  have  a  right  to  exclude  victims  under  the  Fifth  and 
Sixth  Amendments.'" 

I  have  scoured  those  provisions  carefully  in  search  of  language  that  would  support 
the  far-reaching  argument  that  it  is  positively  unconstitutional  for  a  state  to  allow  a  victim 


""  See.  e.g.,  Br.  of  Appellant  at  18,  State  v.  Felix,  No.  950341-CA  (Utah  Ct.  Apps. 
1996). 
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to  remain  in  the  courtroom  during  a  criminal  trial.  I  have  discovered  no  specific 
language,  or  even  a  penumbra  of  a  specific  language,  that  appears  to  support  that  claim. 
Instead,  there  are  three  provisions  that  support,  if  anything,  the  opposite  view  that  a 
victim  of  a  crime  should  remain  in  the  courtroom:  the  Sixth  Amendment's  guarantee  of  a 
"public"  trial,  not  a  private  one;  the  Sixth  Amendment's  guarantee  of  a  right  to  "confront" 
witnesses,  not  to  exclude  them;  and  the  Fifth  and  Fourteenth  Amendment's  guarantee  of 
"due  process  of  law,"  which  construed  in  light  of  historical  and  contemporary  standards 
suggests  victims  can  attend  trials."*'* 

a.   The  Right  to  a  Public  Trial. 

The  effort  to  discover  a  federal  constitutional  right  to  exclude  crime  victim's 
founders  on  the  very  amendment  often  cited  for  support.  The  Sixth  Amendment 
guarantees  a  defendant  the  right  to  a  "public  trial. "'"'^  These  words  suggest  that  the 
admission  of  persons  to  a  trial  —  not  their  exclusion  —  is  the  constitutionally-protected 
value. 

Nor  do  these  words  contain  any  implicit  right  to  closure.  As  the  Supreme  Court's 
leading  opinion  on  this  provision  explains,  "While  the  Sixth  Amendment  guarantees  to  a 
defendant  in  a  criminal  case  the  right  to  a  public  trial,  it  does  not  guarantee  the  right  to 
compel  a  private  trial.   'The  ability  to  waive  a  constitutional  right  does  not  ordinarily 
carry  with  it  the  right  to  insist  upon  the  opposite  of  that  right."""*'  In  short,  "[t]he  right  to 
an  open  public  trial  is  a  shared  right  of  the  accused  and  the  public,  the  common  concern 
being  the  assurance  of  fairness.""" 

The  application  of  the  public  trial  right  has  obvious  implications  for  victims  of 
crime.  "[P]ublic  proceedings  vindicate  the  concerns  of  the  victims  and  the  community  in 


""  Accord  Stephens  v.  State,  720  S.W.2d  301,  303  (Ark.  1986)  ("Nothing  in  the 
constitution  touches  on  the  exclusion  of  witnesses  during  criminal  trials.  The  Sixth  Amendment 
to  the  Untied  States  Constitution  .  .  .  guarantee[s]  an  accused  a  speedy  and  public  trial  and  to  be 
confronted  with  witnesses  against  him.  Otherwise  [the]  document  contains  [nothing]  that  might 
be  seen  as  a  right  to  limit  those  who  may  want  to  attend  the  trial."). 

""     U.S.  Const,  amend  VI  (emphasis  added). 

'"*     Gannett  Co.  v.  DePasquale,  443  U.S.  368.  382  (1979)  (quoting  Singer  v.  United 
States,  380  U.S.  24.  34-35  (1965)). 

'°'     Press-Enterprise  Co  v.  Superior  Court,  478  U.S.  1 ,  7  (1986). 
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knowing  that  offenders  are  being  brought  to  account  for  their  criminal  conduct  .  .  .  .""" 
"PubUc  judicial  proceedings  have  an  important  educative  role  ....  The  victim  of  the 
crime,  the  family  of  the  victim,  [and]  others  who  have  suffered  similarly  .  .  .  have  an 
interest  in  observing  the  course  of  a  prosecution.""^    Victim  concern  about  iht  course  of 
a  criminal  prosecution-stems  from  the  fact  that  society  has  withdrawn  "both  from  the 
victim  and  the  vigilante  the  enforcement  of  criminal  laws,  but  [it]  cannot  era.se  from 
people's  consciousness  the  fundamental,  natural  yearning  to  see  justice  done  —  or  even 
the  urge  for  retribution.""" 

Of  course,  the  right  to  a  public  trial  can  be  overcome  by  competing  interests.'" 
Indeed,  crime  victims  are  often  beneficiaries  of  narrowly-drawn  court  closure  orders."- 
And  the  Sixth  Amendment  does  not,  by  itself,  confer  rights  on  anyone  other  than  the 
defendant.""*  But  the  limited  claim  here  is  not  that  the  Sixth  Amendment  requires 
Congress  and  the  states  to  admit  crime  victims  —  only  that  n permits  them  to  do  so."''  If 
the  Sixth  Amendment  suggests,  if  anything,  a  right  to  have  a  crime  victim  admitted  to  a 
trial,  surely  the  opposite  reading  is  completely  untenable. 

b.    The  Right  to  Confront  Witnesses. 

The  only  other  language  in  the  Constitution  that  appears  to  have  direct  application 
to  the  claim  that  defendants  can  exclude  crime  victims  suggests  —  once  again  —  the 
opposite  conclusion.  The  Sixth  Amendment  guarantees  that  in  all  criminal  prosecutions 
that  "the  accused  shall  enjoy  the  right ...  to  be  confronted  with  the  witnesses  against 


'"'     Press-Enterprise  Co.  v.  Superior  Court,  464  U.S.  5 1 0,  509  ( 1 984). 

"^     Gannett  Co.  v.  DePasquale,  443  U.S.  at  428  (Blackmun,  J.,  concurring  in  part  and 
dissenting  in  part). 

"°  Richmond  Newspapers,  Inc.  v.  Virginia,  448  U.S.  555,  571  (1980)  (plurality  opinion). 

'"  See  Globe  Newspaper  Co.  v.  Superior  Court,  457  U.S.  596,  606  (1982). 

"^  See.  e.g.,  Douglas  v.  Wainwright.  739  F.2d  531,  532-33  (11th  Cir.  1984)  ((per 
curiam)  (partial  closure  of  trial  to  public  other  than  press  and  defendant's  family  justified  for 
substantial  reason  of  protecting  rape  victim  from  insult  and  embarrassment  during  testimony), 
cert,  denied,  469  U.S.  1208  (1985). 

"-    Gannett  Co.  v.  DePasquale,  443  U.S.  368,  391  (1979). 

"■*  See  id.  at  385  ("it  is  important  to  distinguish  between  what  the  Constitution  permits 
and  wha'  it  requires"). 
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him."'"  The  provision  guarantees,  "[sjimply  as  a  matter  of  English,"  that  the  defendant 
has  "a  right  to  meet  face  to  face  all  those  who  appear  and  give  evidence  at  trial.""*'  In 
interpreting  the  right  to  confront,  the  Court  recited  a  passage  from  Shakespeare 
concerning  a  face-to-face  meeting  between  the  defendant  and  victim:  "Shakespeare  was 
thus  describing  the  root  meaning  of  confrontation  when  he  had  Richard  the  Second  say; 
'Then  call  them  to  our  presence  —  face  to  face,  and  frowning  brow  to  brow,  ciurselves 
will  hear  the  accuser  and  the  accused  freely  speak  .  .  .  .'"'"  The  suggestion  that  the 
victim  should  have  been  excluded  from  the  courtroom,  at  least  while  not  testifying,  hardly 
finds  support  in  this  vision  of  confrontation. 

Naturally,  the  right  to  confront  witnesses  is  not  absolute.  Crime  victims  are  often 
the  beneficiaries  of  this  fact."*  But,  again,  the  point  here  is  a  limited  one,  specifically 
that  the  Constitution  surely  cannot  be  read  as  forbidding  the  presence  of  a  victim  at  trial 
when  the  only  relevant  language  suggests  that,  at  least  at  some  point  in  most  cases,  the 
victim's  presence  is  required. 

Confrontation  contains  a  second  component:  the  right  to  cross-examine  opposing 
witnesses.  Plainly  that  component  of  confrontation  is  satisfied  even  when  victims  remain 
in  the  courtroom  for  trial.  Defendants  sometimes  suggest  that  their  right  of  confrontation 
is  somehow  infringed  because  their  cross-examination  of  the  victim  conceivably  might 
have  been  more  effective  if  she  had  not  heard  other  witnesses  testify.  Even  if  such  proof 
were  made  (and  it  seems  unlikely  in  all  but  the  most  bizarre  kinds  of  cases),  that  would 
not  establish  a  constitutional  violation.  "The  Confrontation  Clause  guarantees  only  an 
opportunity  for  effective  cross-examination,  not  cross-examination  that  is  effective  in 
whatever  way,  and  to  whatever  extent  the  defense  might  wish.""'^  Thus,  in  the  United 
States  V.  Owens,  the  Supreme  Court  held  that  the  right  of  confrontation  was  not  denied  by 
testimony  from  a  witness  who  could  not  longer  remember  why  he  had  accused  the 


'"  U.S.  Const.,  amend.  VI. 

"*  California  v.  Green,  399  U.S.  149,  175  (1970)  (Harlan,  J.,  concurring). 

"'  Coy  V.  Iowa.  487  U.S.  1012,  1016  (1988)  (quoting  Richard  II,  Act  I,  sc.  1). 

'  '*  See.  e.g.,  Maryland  v.  Craig,  497  U.S.  836,  844  (1990)  (permitting  child  victim  of  sex 
offense  to  testify  via  closed-circuit  television). 

' "  United  States  v.  Owens,  484  U.S.  554,  559  (1988)  (emphasis  in  original)  (internal 
quota'ion  omitted);  see  also  Delaware  v.  Van  Arsdall,  475  U.S.  673,  679  (1986)  ("trial  judges 
retain  wide  latitude  insofar  as  the  Confrontation  Clause  is  concerned  to  impose  rea'^onable  limits 
on  such  cross-examination  based  on  concerns  about,  i'mong  other  things,  harassment,  prejudice, 
confusion  of  issues,  the  witness'  safety "). 
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defendant.  The  Court  explained,  "The  weapons  available  to  impugn  the  witness' 
statement  when  memory  loss  is  asserted  will  of  course  not  always  achieve  success,  but 
successful  cross-examination  is  not  the  constitutional  guarantee."'™ 

c.   The  Due  Process  Clause. 

Because  the  only  specific  provisions  of  the  Bill  of  Rights  with  an  arguable 
connection  to  this  issue  suggest  a  defendant  may  not  eject  a  victim  from  the  courtroom 
during  trial,  the  only  remaining  possibility  is  to  somehow  read  such  a  right  into  the 
general  provision  guaranteeing  that  no  person  shall  be  deprived  of  "life,  liberty,  or 
property,  without  due  process  of  law."'-'  To  ascertain  the  meaning  of  this  general  phrase, 
one  could  look  either  to  historical  understanding  or  contemporary  societal  norms.  On 
either  approach,  there  is  no  support  for  a  defendant's  right  to  exclude  a  victim  from  a  trial. 

The  original  meaning  of  the  Bill  of  Rights  does  not  embrace  excluding  a  victim 
from  the  courtroom.  While  a  limited  right  to  sequester  witnesses  has  historical  roots, '" 
courts  have  long  recognized  that  a  motion  for  sequestration  is  a  request  addressed  to  the 
trial  court's  discretion,  not  a  demand  to  invoke  a  right.  As  explained  in  what  appears  to 
be  the  first  Utah  case  to  address  the  exclusion  of  witnesses,  "The  modification  of  the 
order  [excluding  witnesses]  was  a  matter  of  discretion,  as  was  also  the  making  of  it  at 
first. '"^^  This  is  consistent  with  the  early  English  doctrine.'-"" 

Tracking  the  English  practice,  many  state  courts  had  ruled  that  a  motion  to  exclude 


''"  484  U.S.  at  560. 

'^'  U.S.  Const,  amend.  XrV. 

'"  See  generally  6  J.  WiGMORE  ON  EVIDENCE  §  1837,  at  455-60  (Chadbourne  rev.  ed. 
1974  &  1990  Supp.) 

'-'  People  V.  O'Loughlin,  3  Utah  133,  1  P.  653,  657  (Utah  188 

"'  See,  e.g..  Cook's  Trial,  13  How.  St.  Tr.  322,  348  (1696)  (L.C.J.  Treby:  "It  is  not 
necessary  to  be  granted  for  the  asking;  for  we  are  not  to  discourage  or  cast  any  suspicion  upon 
the  witnesses,  when  there  is  nothing  made  out  against  them;  but  it  is  a  favour  that  the  Court  may 
grant,  and  does  grant  sometimes,  and  now  does  it  to  you;  though  it  be  not  of  necessity"); 
Vaughan's  Trial,  13  How.  St.  Tr.  485,  494  (1696)  (L.C.J.  Holt:  'You  cannot  insist  upon  it  as  you 
right,  but  only  a  favour  that  we  may  grant"). 
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witnesses  is  grantable  only  in  the  trial  court's  discretion.'^'    To  be  sure,  even  under  an 
abuse  of  discretion  standard,  some  courts  had  occasionally  found  that  denial  of  a 
sequestration  order  was  an  abuse.'"''  But  the  fundamental  point  remains  that  generally  in 
this  country  a  request  for  witness  sequestration  has  been  viewed  not  as  an  entiHement  of  a 
defendant,  but  rather  as  a  "matter  of  discretion."'-^  Thus,  '"whether  and  to  what  extent 
witnesses  should  be  excluded  in  generally  within  the  prerogative  of  the  trial  judge,  and  he 
should  be  allowed  considerable  latitude  of  discretion  in  making  such  orders. ■'■*'  This  is 
not  the  material  from  which  an  nontextual,  due  process  "right"  can  be  manufactured. 

Even  more  devastating  to  the  notion  that  due  process  creates  a  constitutional  right 
to  exclude  a  crime  victim  is  that  "[i]t  seems  to  be  universally  conceded  that  the  trial  court 
may  authorize  individual  omissions"  to  a  sequestration  order.'"'  Historically,  a  number  of 
cases  upheld  exclusions  from  sequestration  orders  for  a  crime  victim  or  a  family  member 
of  a  crime  victim."" 


'"  See,  e.g..  Jones  v.  State,  45  A. 2d  350,  353  (Md.  1946)  (allowing  witnesses  to  stay  in 
courtroom  in  discretion  of  trial  court);  State  v.  Bans.  38  A. 2d  838,  844  (N.J.  1944)  (same);  State 
V.  Quirk,  1 12  N.W.  409,  41 1  (Minn.  1907)  (allowing  rape  victim  to  stay  in  courtroom);  Barne.<;  v. 
State,  7  So.  38,  39  (Ala.  1890)  (same);  Parker  v.  Slate,  10  A.  219,  219  (Md.  1887);  McLean  v. 
State,  16  Ala.  672  (1849);  Bellamack  v.  State,  294  P.  622  (1930).  But  cf.  WiGMORE.  supra  note 
122,  at  section  1839  (arguing  that  the  sequestration  should  be  demandable  as  of  right  but 
recognizing  that  all  but  a  "few  courts"  hold  it  "grantable  only  in  the  trial  court's  discretion"). 

'^''  See.  e.g..  Jones  v.  State,  45  A.2d  350.  354  (Md.  1946). 

'"  People  V.  O'Laughlin,  3  Utah  133,  1  P.  653,  657  (1882). 

'-*  State  V.  Rangel,  866  P.2d  607,  613  (Utah  Ct.  App.  1993)  (quoting  Terry's  Sales.  Inc. 
V.  Vander  Veur,  618  P.2d  29,  32  (Utah  1980)). 


'^'  J.  WIGMORE,  supra  note  122,  at  §  1841,  at  472-73. 


"°  See.  e.g.,  Trammell  v.  State,  97  S.W.2d  902,  905  (Ark.  1936)  (murder  victim's 
mother);  Norman  v.  State,  175  S.E.2d  1 19,  120  (Ga.  App.)  (allowing  victim  to  stay  in  courtroom 
if  specified  in  indictment),  cert,  denied,  401  U.S.  956  (1972);  Coolman  v.  State.  72  N.E.  568 
(Ind.  1904)  (prosecuting  witness  allowed  to  remain  to  aid  the  state's  attorney);  Butler  v.  State,  97 
N.E. 2d  492,  495  (Ind.  1951)  (seven-year-old  rape  victim  allowed  to  remain  with  her  mother  in  the 
courtroom  during  trial);  State  v.  Pell,  1 19  N.W.  154,  158  (Iowa  1909)  (family  of  murdered  man); 
State  v.  Smith.  180  N.W.  4,  7  (Iowa  1920)  (rape  victim's  father  allowed  to  remain);  Druin  v. 
Commonwealth,  124  S.W.  856,  858  (Ky.  I9I0)  (father  of  underage  rape  victim  allowed  to 
remain);  McKinnon  v.  State  299  P.2d  535,  538  (Okl.  Ct.  App.  1956)  (no  error  in  allowing  rape 
victim  to  remain  "in  the  courtroom  during  the  entire  trial");  State  v.  Whitworth,  29  S.W.  595,  596 
(Mo.  1895)  (father  of  rape  victim);  Milo  v.  State,  214  S.W. 2d  618,  618  (Tex.  Ct.  Crim.  App. 
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A  related  argument  stems  from  the  principle  that  a  party  to  a  lawsuit  generally  may 
not  be  excluded  under  a  sequestration  order.'- '  This  principle  has  venerable  roots.'"  The 
rationale  supporting  such  an  approach  is  apparent.  "[A]  party's  presence  at  the 
proceeding  may  be  essential  in  assisting  in  the  presentation  of  its  ca.se  and  otherwise 
protecting  its  interests  by  observing  the  conduct  of  the  trial.""'  Accordingly,  as  the 
Advisory  Committee  to  the  Federal  Rules  of  Evidence  has  explained,  "Exclusion  of 
persons  who  are  parties  would  raise  serious  problems  of  confrontation  and  due 
process." ''"  Criminal  defendants  are,  of  course,  excepted  from  the  operation  of  the  rule 
because  "fa]  sequestration  order  affects  a  defendant  in  quite  a  different  way  from  the  way 
it  affects  a  nonparty  witness  who  presumably  has  no  stake  in  the  outcome  of  the  trial."'" 

Given  that  a  party  —  a  witness  with  a  "'stake  in  the  outcome  of  the  trial"  —  has 
historically  not  been  subject  to  exclusion,  the  fallacy  of  the  argument  for  excluding 
victims  becomes  clear.  If  the  victim  in  a  criminal  case  brought  a  civil  suit  against  the 
defendant  for  the  same  conduct,  she  would  be  a  party  with  a  "slake  in  the  trial"  and  the 
defendant  could  not  exclude  her  from  the  trial.  Yet  if  she  could  remain  in  the  courtroom 
in  a  civil  suit,  then  the  Due  Process  Clause  cannot  require  a  different  result  in  a  criminal 
trial  over  the  same  facts.  The  Due  Process  Clause  applies  to  civil  and  criminal  cases 
alike."*  It  would  be  strange  reading  of  this  clause  to  say  that  while  due  process  probably 


1948)  (rape  victim  allowed  to  remain  in  court  after  she  testified);  State  i    Bonza.  72  Utah  177, 
269  P.  480,  482  (Utah  1928)  (sister  of  rape  victim);  Burford  v.  Commonwealth,  20  S.E.2d  509, 
512  (Va.  1942)  (victim  of  shooting  exempted  from  operation  of  exclusionary  rule). 

'"  See,  e.g..  State  v.  Utah  Merit  System  Council.  614  P.2d  1259,  1262  (Utah  1980) 
("Statutes  in  a  number  of  jurisdictions  establish  the  right  of  a  party  to  an  action  to  remain  in 
attendance  during  the  entire  trial."). 

'"  See  Simon  Greenleaf.  A  Treatise  on  the  Law  of  Evidence  §  432  at  474  n.3  ( 1 2th 
ed.  1866)("in  those  states  in  which  parties  are  made  competent  witnesses,  it  would  seem  that  the 
order  of  exclusion  should  not  include  them;  and  it  is  the  better  practice  as  general  rule  in  these 
states,  so  far  as  it  is  known  to  be  established,  when  the  witnesses  in  a  case  are  ordered  to 
withdraw,  to  except  parties  from  the  order")  (quoting  Pomeroy  v.  Badderley.  Ry.  &  M.  430). 

'"  State  V.  Utah  Merit  System  Council,  614  P.2d  1259,  1262  (Utah  1980). 

"'*  Advisory  Comm.  Note  to  Rule  615  of  the  Fed.  Rules  of  Evidence. 

'"  Geders  v.  United  States,  425  U.S.  80,  88  (1976). 

"*  See  U.S.  Const,  amends.  V,  XIV  (no  person  shall  be  deprived  of  "liberty"  or 
"property"  without  "due  process  of  law"). 
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requires  the  victim's  presence  in  a  civil  action  for  a  crime,  it  positively  prohibits  her 
presence  in  a  criminal  case  for  the  same  conduct. '" 

Further  supporting  this  conclusion  is  the  fact  that,  at  the  time  the  Bill  of  Rights 
was  drafted,  crime  victims  could  very  well  have  been  parties  (or,  at  least,  quasi-parties)  to 
criminal  lawsuits  with  a  "stake  in  the  trial."  Before  the  American  Revolution.  "[v]ictims 
themselves  investigated,  arrested,  and  prosecuted  mdividuals  who  committed  crimes 
against  them.""'  As  a  result,  "[a]t  trial,  generally,  there  were  no  lawyers  for  either  the 
prosecution  or  the  defense.  Victims  of  crime  simply  acted  as  their  own  counsel,  although 
wealthier  crime  victims  often  hired  a  prosecutor."'" 

Gradually  over  time  the  office  of  public  prosecutor  began  to  generally  displace 
private  prosecutions.  The  reasons  for  this  change  remain  obscure.'^"  However,  even 
today  there  is  statutory  or  case  law  retaining  some  vestige  of  "private  prosecution"  in 
many  states.  One  scholar  notes  some  34  states  gives  victims  the  right  to  seek  private 
prosecution  ci  an  alternative  to  public  prosecution  in  certain  cases.''"  Thus,  when  the 
Framers  of  the  Constitution  drafted  the  Due  Process  Clause  to  the  Bill  of  Rights,  they 
would  have  envisioned  at  least  some  criminal  actions  brought  by  crime  victims  and  a 
sequestration  rule  with  an  exceptions  for  parties.  Accordingly,  it  seems  unlikely  that  the 
Framers  unexpressed  and  hitherto  undiscovered  intent  was  to  exclude  crime  victims 
generally. 

While  the  historical  understanding  of  the  Due  Process  Clause  is  enough  to  dispose 


'"  Cf.  S.  GREENLEAF,  supra  note  132,  §432  at  474  (noting  that  the  rule  on  exclusion  of 
witnesses  "in  criminal  and  civil  cases  is  [generally]  the  same"). 

"*  Eikenberry,  supra  note  35,  at  34. 

"'  Juan  Cardenas,  The  Crime  Victim  in  the  Prosecutorial  Process,  9  Harv.  J.L.  &  PUB. 
POLICY  357,  367(1986). 

'■^  See  Cassell,  supra  note  26,  at  1380  &  n.35  (reasons  for  transformation  to  system  of 
public  prosecutors  unclear). 

'^'  See  William  MacDonald,  Towards  a  Bicentennial  Revolution  in  Criminal  Justice:  The 
Return  of  the  Victim,  13  AM.  Crim.  L.  Rev.  648,  665  n. 78  (1976)  (collecting  authorities  allowing 
privately  employed  attorneys  to  assist  the  public  prosecutor);  People  v.  Tidwell,  4  Utah  506,  1 2  P. 
61,  64  (1886)  (concluding  that  the  weight  of  authority  allows  relatives  of  the  victim  of  a  homicide 
to  employ  an  attorney  to  assist  in  the  prosecution). 
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the  claim  that  there  is  a  constitutional  right  to  exclude  victims,'^'  the  same  conclusion  is 
reached  if  one  looks  to  contemporary  practices.  In  particular,  over  the  last  decade  there  . 
has  a  been  an  explosion  of  interest  in  insuring  that  a  crime  victim  can  remain  in  the 
courtroom  during  a  criminal  trial.  These  actions  stem  from  "[a]n  outpouring  of  popular 
concern  for  what  has  oome  to  be  known  as  victims'  rights  .  .  .  ."'■" 

A  related  problem  is  that  the  argument  for  excluding  crime  victims,  taken  to  its 
logical  conclusion,  would  invalidate  provisions  in  the  Federal  Rules  of  Evidence  and 
parallel  rules  in  the  majority  of  the  states.  Defendants  often  argue  broadly  that  admitting 
crime  victims  to  trial  is  unconstitutional  because,  if  a  victim  remains  in  the  courtroom 
during  trial,  she  can  tailor  her  testimony  to  bolster  the  other  witness'  testimony.  Of 
course,  that  principle  would  exclude  from  trials  not  only  victims  but  also  police  officers. 
Yet  under  federal  and  many  state  rules,  police  officers  who  are  "case  agents"  are  almost 
invariably  allowed  to  observe  trials.'^  The  widely-accepted  principle  that  a  police  officer 
can  remain  at  trial,  even  when  he  is  a  witness,  disproves  the  position  that  the  Conslitution 
enshrines  a  right  to  exclude  victims  who  might  "tailor"  their  testimony  to  others. 

In  sum,  there  is  no  constitutional  footing  for  concluding  that,  under  contemporary 
constitutional  principles,  a  criminal  defendant  has  a  federal  constitutional  right  to  exclude 
crime  victims  from  trials. 

2.   Other  Conflicts  With  Defendants  Rights. 

Having  spent  perhaps  too  much  time  on  one  alleged  conflict  with  defendants' 
rights,  I  won't  belabor  disproving  other  claims  that  defendants  rights  will  be  adversely 
affected  by  a  federal  victims'  amendment.  Nowhere  does  the  United  States  Constitution 
confer  on  defendants  a  monopoly  on  such  rights  as  the  right  to  notice  of  court  hearings  or 
the  right  to  speak  at  such  proceedings  as  sentencing  hearings,  bail  hearings,  plea  hearings, 
or  parole  hearings.  Nor  does  the  Constitution  envision  that  the  defendant  will  always 
remain  the  only  person  with  a  constitutional  right  to  a  speedy  trial.  Victims  can  be  given 


'■"^  See,  e.g.,  United  States  v.  Watson,  423  U.S.  41 1  (1976)  (rejecting  defendant's  claim 
for  warrant  to  arrest  based  on  historical  understanding). 

'"  Booth  V.  Maryland,  482  U.S.  496,  520  ( 1987)  (Scalia,  J.,  dissenting),  overruled  on 
grounds  advocated  in  the  dissent,  Payne  v.  Tennessee,  50 1  U.S.  808  ( 1 99 1 ). 

'**  See  generally  FED.  R.  EviD.  615;  2  Gregory  P.  Joseph  &  Stephen  A.  SaJtzburg, 
Evidence  in  America:  The  Federal  Rules  in  the  States  §  49.3  at  2  (1987  &  1994  Supp.)  ("The 
second  category,  a  non-natural  party's  designee,  is  most  frequently  applied  in  criminal  cases  to 
permit  the  government's  chief  investigating  agent  to  assist  the  prosecution  at  trial."). 
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this  right  as  well.  Indeed,  it  appears  that  all  loo  often  victims  are  the  only  ones  with  an 
interest  in  a  speedy  trial.  Those  who  argue  that  victims  rights  amendments  will  diminish 
the  rights  of  criminal  defendants  have  not  made  —  and  can  not  make  —  their  case. 

B:  A  Victims'  Amendment  i\  Not  Unduly  Vai^ue. 

Sometimes  the  claim  is  made  that  victims  statutes  are  unduly  vague  so  that  those 
subject  to  them  will  have  to  guess  about  their  application.  Here  again,  it  is  instructive  to 
compare  those  claims  about  victims  rights  with  the  already-existing  constitutional  rights 
for  criminal  defendants.  It  is  doubtful  that  many  would  take  seriously  the  contentions 
that  defendants  should  have  no  right  to  a  "speedy"  trial''*'  because  we  are  not  sure  how 
speedy  that  must  be  or  no  right  to  a  "jury"  trial '"'^  because  of  questions  about  how  juries 
are  to  be  appropriately  constituted. 

It  is  likewise  instructive  to  consider  the  experience  of  the  state  victims  amendment 
on  this  point.  There  is  now  considerable  experience  with  interpreting  and  applying  state 
victims  amendments  that  contain  the  same  kinds  of  phrases  at  the  same  level  of  generality 
as  appear  in  the  proposed  Federal  Victims  Bill  of  Rights  Constitutional  Amendment.  Yet 
any  vagueness  problems  with  the  state  amendments  have  not  been  substantial. 

A  related  objection  is  sometimes  raised  that  the  amendment  will  require  too  much 
judicial  interpretation  and  thus  lead  to  judicial  activism  —  displacing  the  will  of  the 
people  and  their  elected  representatives.  Not  everyone,  of  course,  finds  judicial  activism 
troublesome.  For  those  who  do,  the  activism  objection  suffers  from  all  of  the  problems 
with  the  vagueness  argument  related  above.  Moreover,  the  activism  objection  overlooks 
the  role  that  Congress  and  the  states  will  have  in  implementing  the  federal  amendment 
"by  appropriate  legislation."  The  experience  in  the  states  reveals  that  implementing 
legislation  will  be  the  critical  part  of  the  amendment's  interpretation,  suggesting  that 
legislative  power  may  be  augmented,  not  reduced,  by  a  federal  victims'  amendment.'''^ 
Finally,  when  considering  a  judicial  activism  objection,  it  must  be  remembered  that  this 
objection  is  often  made  by  those  who  are  opposed  to  expansive  interpretations  of  the 
rights  of  criminal  defendants  in  areas  such  as  the  exclusionary  rule  or  procedures  for 


'"'  U.S.CONST.  amend.  VI. 

'^*  Id. 

'^'  See,  e.g..  Van  Regenmorter,  supra  note  74,  147,  at  79  (describing  Michigan 
amendment  and  concluding  "[t]he  flexibility  achieved  by  virtue  of  the  lepislature's  ability  to  define 
and  implement  the  constitutional  rights  has  generated  a  close  relationship  between  the 
constitutional  amendment  and  the  statute."). 
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taking  confessions.  To  those  of  the  view  that  the  courts  have  traveled  too  far  in 
protecting  criminal  defendants,  extending  protections  for  the  victin.s  of  those  defendants 
should  hardly  be  regarded  as  undesirable. 

C.    Victims  Rif^hts  Are  Not  Costly 

A  last  objection  that  is  occasionally  raised  is  that  victims  rights  are  too  costly, 
either  in  terms  of  direct  costs  (such  as  mailing  of  court  notices)  or  indirect  costs 
(consuming  court  room  time).  These  objections  likewise  are  wjthout  foundation.  Many 
victims'  rights  are  costless.  The  system  spends  nothing  to  allow  victims  to  attend 
otherwise  public  criminal  proceedings.  The  courtroom  benches  are  already  available.  All 
that  remains  is  to  give  victims  the  right  to  sit  in  them. 

The  only  noticeable  cost  from  victims  rights  is  in  the  area  of  providing  notice. 
Here  again,  the  real  world  experience  in  the  slates  has  disprove  speculative  claims  about 
undue  costs.  In  Utah,  for  example,  I  can  report  that  prosecutors  now  regularly  provide 
notice  to  crime  victims  at  nominal  cost.  Notice  is  provided  by  moans  of  a  computer- 
generated  post  card  or  form  letter.  Computer  programs  that  produced  subpoenaed  for 
crime  victims  have  been  modified  to  produce  notices  as  well.  In  a  tew  large  jurisdictions, 
some  modest  additional  clerical  support  was  required  to  accomplish  this  task,  but  there 
was  no  substantial  fiscal  burden  imposed  on  the  system.  Indeed,  in  Utah,  it  appears  that 
the  net  fiscal  impact  of  the  Utah  Victims  Rights  Amendment  may  have  been  to  save 
government  funds  by  reducing  the  need  for  protracted  preliminary  hearings.'"* 

Finally,  even  if  opponents  could  establish  that  the  federal  victims'  amendment 
would  require  some  noticeable  outlay  of  public  funds,  it  seems  unlikely  that  they  could 
make  their  case  that  this  outlay  is  undesirable.  The  system  already  spends  substantial 
sums  to  protect  the  rights  of  criminal  defendants.  A  modest  expenditure  for  victims 
seems  quite  appropriate. 

Conclusion 

The  United  States  Supreme  Court  has  recognized  that  "in  the  administration  of 
criminal  justice,  courts  may  not  ignore  the  concerns  of  victims.'"^'*  Yet  to  crime  victims, 
it  has  appeared  in  recent  years  that  courts  and  others  in  the  criminal  justice  system  have 


'■**  See  Cassell.  supra  note  26,  at  1461-69  (quantifying  cost  savings  of  $849,(XX)/year  in 
Utah  fron  modification  of  preliminary  hearing  procedures). 

'^'  Morris  v.Slappy,  461  U.S.  1,  14(1983). 
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been  doing  just  that.  Some  level  of  victim  frustration  with  the  system  is  inevitable.  But 
the  examples  of  victims'  problems  reported  to  this  Committee  suggest  substantial 
justification  for  that  frustration.  Common  sense  suggests  that  victims  should  not  be  kept 
in  the  dark  about  court  proceedings,  should  not  be  summarily  excluded  from  c6urtrooms 
during  trial,  should  not  be  denied  the  right  to  speak  at  sentencing  and  other  proceedings. 
Yet  without  the  passage  of  the  federal  Victims'  Bill  of  Rights  Constitutional  Amendment, 
victims  around  the  country  will  continue  to  be  subjected  to  all  of  these  indignities. 

Congress  should  approve  the  amendment  and  send  it  on  its  way  to  the  states  for 
ratification.  Our  criminal  justice  system  already  provides  ample  rights  for  the  guilty;  it 
can  —  and  should  —  do  the  same  for  the  innocent. 
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Senator  Kyl.  Steve  Twist. 

STATEMENT  OF  STEVE  TWIST 

Mr.  Twist.  Thank  you  very  much,  Mr.  Chairman.  Senator  Fein- 
stein  and  you  deserve  a  huge  debt  of  gratitude  and  I  want  to  ex- 
press that  in  my  opening  remarks.  We  in  the  victims  movement 
have  labored  long  and  hard  for  this  day,  and  to  have  both  of  you 
stand  forward  so  forcefully  is  recognized  and  appreciated.  Senator 
Kyl,  I  want  to  express  on  behalf  of  all  of  your  constituents  in  Ari- 
zona our  tremendous  gratitude  for  your  real  energy  and  enthu- 
siasm and  willingness  to  take  scarce  time  and  be  a  champion  on 
this  issue.  Thank  you  very  much.  Thank  you  both. 

As  Professor  Cassell,  I  have  been  involved  in  Arizona  from  the 
very  beginning  of  the  victims  rights  movement.  I  have  had  the 
great  opportunity  to  assist  the  State  legislature  in  drafting  the 
State's  criminal  code.  In  that  work,  I  have  written  and  assisted  in 
the  writing  of  every  single  victims  rights  statute  on  the  books  in 
the  State  today. 

In  1990,  I  was  privileged  to  be  involved  as  a  drafter  and  one  of 
the  workers  on  the  State  effort  for  a  State  constitutional  amend- 
ment. I  have  htigated  since  the  voters  adopted  that  amendment  in 
1990  issues  arising  under  the  constitutional  amendment.  I  come 
here  today  with  this  backgrovmd  to  tell  you  that  I  know  from  per- 
sonal experience  from  my  law  practice,  from  my  work  as  a  prosecu- 
tor and  an  administrator  in  a  prosecutor's  office,  nothing  will 
change  to  right  the  scales  of  justice  in  America  without  a  Federal 
constitutional  amendment.  It  is- that  simple. 

The  State  constitution  worked  for  Lee  Pollard,  but  it  is  not  work- 
ing in  case  after  case  where  defendants  stand  up  in  court  and  say, 
Your  Honor,  the  victim's  exercise  of  this  State  constitutional  right 
offends  my  Federal  constitutional  right  to  due  process,  offends  my 
Federal  constitutional  right  to,  and  then  the  Utany  goes  on  of  what- 
ever the  defendant  CEires  to  enumerate.  As  long  as  the  defendant 
holds,  as  Senator  Kyl  expertly  put  it,  the  trump  card  of  the  Federal 
Constitution,  victims  will  always  be  subordinate  in  the  eyes  of  the 
court.  Nothing  will  change  without  a  constitutional  amendment. 

I  want  to  talk  a  little  bit  about  the  language.  I  have  submitted — 
and  I  thank  the  Chair  for  including  my  full  remarks  in  the  record. 
I  have  submitted  a  textual  analysis  of  the  words  presented  in  S.J. 
Res.  52,  and  I  don't  mean  to  belabor  that.  It  is  not  meant  to  be  a 
scholarly  piece  at  this  point,  but  simply  a  summary  textual  analy- 
sis. Let  me  talk  about  the  core  values  that  the  language  before  you 
supports. 

Those  core  values  are  easily  enumerated  as  noticed.  No.  1,  the 
right  to  be  informed  of  the  proceedings  that  the  defendant  has  a 
right  to  be  informed  of;  No.  2,  the  right  to  presence,  the  core  value 
that  we  seek  to  protect  by  the  constitutioncd  amendment  to  pres- 
ence at  the  same  proceedings  where  the  defendant  has  a  right  to 
be  present  or  the  convicted  person;  No.  3,  the  core  value  that  we 
seek  to  embody  in  this  amendment,  the  right  to  be  heard  not  at 
every  stage,  not  at  the  stages  that  some  of  the  critics  have  theo- 
rized, but  at  two  key  stages,  as  Senator  Feinstein  said  in  her  open- 
ing remarks,  at  sentencing  and  at  proceedings  involving  release — 
the  right  to  be  heard. 
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No.  4,  the  core  value  of  finality  embodied  in  the  language  of  a 
speedy  trial,  and  the  right  to  a  final  conclusion  free  from  unreason- 
able delay.  This  is  a  value  that  has  to  survive  in  the  constitutional 
amendment;  No.  5,  the  right  to  be  made  whole,  the  right  to  a  res- 
toration. Crime  breaks  the  bonds  that  sever  the  victim  with  the 
law-abiding  community  and  the  criminal,  and  restoration,  the  right 
to  restitution  from  the  convicted  offender,  not  a  government  pro- 
gram, but  the  right  to  restitution  from  the  convicted  offender,  is  a 
core  value  that  we  seek  to  embody  in  the  Constitution;  the  right 
to  reasonable  protection.  The  introduction  to  the  U.S.  Constitution 
embodies  this  core  value  that  we  assemble  together  in  our  covenant 
with  each  other  to  ensure  domestic  tranquility,  to  ensure  justice. 

These  are  the  values  embodied  in  a  simple  phrase  of  the  right 
to  reasonable  protection.  Forever,  throughout  the  entire  victim's 
life?  No;  during  the  proceedings,  during  that  time  over  which  the 
government  has  some  control  over  the  offender;  finally,  the  simple 
core  value  to  fairness  and  justice  and  due  process,  which  are  em- 
bodied in  these  words.  These  seven  core  values,  however  we  may 
work  together  to  strike  the  best  balance  of  the  best  language,  are 
the  values  that  need  to  be  embodied  in  the  output  from  the  Con- 
gress. 

Let  me  say  a  couple  of  words  in  response  to  some  of  the  ques- 
tions that  have  been  raised.  Why  does  this  have  to  be  in  a  constitu- 
tion? Why  does  it  have  to  be  in  the  U.S.  Constitution?  Senator  Kyi 
gave  the  brief  complete  answer — the  supreme  law  of  the  land.  As 
long  as  the  defendant's  rights  are  enshrined  in  the  U.S.  Constitu- 
tion and  victims'  are  not,  defendants  always  trump  the  victims' 
rights. 

Second,  how  will  this  be  enforced?  Senator  Kyi,  and  particularly 
Senator  Feinstein,  working  with  you,  I  can  speak  on  behalf  of  the 
movement.  Victims  do  not  seek  another  cause  of  action  for  dam- 
ages. We  do  not  want  the  right  to  file  in  another  court  yet  another 
case,  yet  another  matter  to  pursue  for  money  damages,  but  these 
rights  must  be  enforceable  in  the  sense  that  victims  must  have 
standing,  clearly  understood  and  clearly  preserved  in  the  law,  to 
simply  stand  before  the  judge  in  the  criminal  case  and  say.  Your 
Honor,  I  think  I  have  a  right  to  be  in  the  room  when  the  proceed- 
ings go  forward,  and  have  the  victim  have  the  right  to  stsmd  there 
and  the  judge  listen  and  take  action.  Standing  to  enforce  the  rights 
is  critically  important. 

The  question  has  been  raised,  well,  will  this  give  rise  to  a  defend- 
ant's opportunity  to  challenge  a  conviction  if  a  victim  has  been  de- 
nied a  right?  I  think  the  answer  is  immediately  obvious.  We,  in 
fact,  have  put  language  into  the  Arizona  Constitution  to  make  it 
expressly  clear  that  nothing  in  that  section  would  give  rise  to  an 
action  or  an  argument  that  would  overturn  a  conviction  or  overturn 
a  sentence.  Certainly,  you  are  free  to  do  that.  I  think  it  is  unneces- 
sary, but  the  language  is  there  and  in  some  State  constitutions  to 
adopt. 

I  know.  Senators,  that  there  will  be  other  questions  that  come 
up.  These  are  some  of  the  main  ones  that  were  raised  by  other  Sen- 
ators in  the  opening  remarks  and  I  know  we  would  like  the  oppor- 
tunity to  respond  to  those  further  questions  that  are  still  on  your 
mind,  but  I  want  to  thank  you  again  very  much  for  giving  us  this 
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opportunity.  I  also  want  to  say  on  the  record,  and  it  is  probably  not 
the  best  protocol,  but  working  with  Stephen  Higgins  of  your  staff, 
Senator  Kyi,  and  with  Neil  Quinter  of  Senator  Feinstein's  staff  has 
been  a  great  opportunity  for  us  and  we  look  forward  to  continuing 
to  do  that. 

Thank  you. 

Senator  Kyl.  Thank  you.  I  am  amazed  and  impressed  with  the 
professors  each  sta3dng  within  5  minutes. 

[The  prepared  statement  of  Mr.  Twist  follows:] 

Prepared  Statement  of  Steve  Twist 

Mr.  Chairman  and  Members  of  the  Committee:  My  name  is  Steve  Twist.  I  am  As- 
sistant General  Counsel  for  The  Dial  Corp  in  Phoenix,  Arizona.  The  Dial  Corp  and 
its  Chairman,  John  Teets,  have  long  been  champions  in  Arizona  for  the  rights  of 
crime  victims.  As  part  of  its  belief  in  the  importance  of  responsible  corporate  citizen- 
ship. Dial  was  a  major  supporter  of  the  1990  Arizona  initiative  campaign  for  vic- 
tims' rights.  I  am  honored  to  represent  Mr.  Teets,  the  company,  and  the  almost 
34,000  Dial  employees  across  the  country  at  these  proceedings,  and  to  speak  for  my 
colleagues  in  the  victims'  movement  on  behalf  of  the  cause  of  justice  for  crime  vic- 
tims. We  express  to  you  our  deep  gratitude  for  the  introduction  of  this  proposal  and 
for  these  hearings. 

For  twelve  years,  from  1979  to  1990,  I  served  as  the  Chief  Assistant  Attorney 
General  for  the  State  of  Arizona.  I  am  a  member  of  the  executive  committee  of  the 
National  Victims'  Constitutional  Amendment  Network  and  last  year  I  was  elected 
to  the  BoEird  of  the  National  Organization  for  Victim  Assistance.  My  professional  in- 
volvement in  victims'  rights  law  and  in  the  victims'  movement  began  in  1974.  While 
serving  as  counsel  to  the  Navajo  Nation  and  with  my  good  friend  Frank  Carrington, 
I  helped  the  Navajo  Tribal  Council  establish  the  Navajo  Victims'  Rights  Commis- 
sion. In  1977  and  1978,  while  serving  first  as  counsel  for  the  Arizona  Police  Chiefs' 
Association  and  then  as  coiuisel  for  the  majority  in  the  Arizona  House  of  Represent- 
atives, I  had  the  great  privilege  to  serve  as  the  principal  author  of  legislation  which 
enacted  a  new  criminal  code  for  Arizona.  During  the  decade  of  the  1980's  I  assisted 
the  legislatxire  in  the  drafting  of  every  significant  reform  to  that  code  which  was 
enacted.  Under  Attorney  General  Bob  Corbin,  I  supervised  the  investigation  and 
prosecution  of  hundreds  of  criminal  cases,  dealing  with  thousands  of  victims. 

With  this  background  I  had  occasion  to  write  victims'  rights  statutes,  and  set  up 
programs  to  enforce  them.  And  I  became  convinced  that  even  with  some  of  the  best 
statutes  on  the  books,  victims  would  never  be  afforded  justice  or  due  process  with- 
out fundamental  reforms  including  the  enactment  of  constitutional  rights.  In  1990, 
I  joined  with  a  broad  coalition  and  drafled  a  state  constitutional  amendment  that 
the  voters  adopted  in  November  of  that  year.  Now  effective  for  six  years,  these 
rights  have  proven  to  make  a  meaningful  difference  for  crime  victims.  I  am  now  con- 
vinced that  the  goals  of  justice  and  due  process  demand  the  need  for  a  federal  Vic- 
tims' Bill  of  Rights.  And  I  beUeve  the  one  before  you  incorporates  the  core  values 
of  the  victims'  movement. 

To  explain  why,  I  would  like  to  assist  in  an  examination  of  the  proposed  language. 
The  words  proposed  here  are  not  original.  They  are  drawn  from  the  constitutions 
of  the  several  states  which  have  enacted  constitutional  rights  for  victims.  They  in- 
corporate some  of  the  experiences  with  those  provisions  and  are  designed  to  accom- 
modate legitimate  concerns  for  federahsm. 

BACKGROUND 

If  ideas  may  be  given  a  birthdate,  the  idea  for  a  federal  constitutional  amendment 
for  crime  victims'  rights  was  bom  in  December  of  1982.  In  that  month,  the  Presi- 
dent's Task  Force  on  Victims  of  Crime  issued  its  final  report.  Included  among  its 
68  recommendations  was  a  proposal  to  amend  the  Sixth  Amendment  to  the  United 
States  Constitution  by  adding  these  words: 

Likewise,  the  victim,  in  every  criminal  prosecution  shall  have  the  right  to  be 
present  and  to  be  heard  at  critical  stages  of  judicial  proceedings. 

As  the  commentary  accompanying  the  bi-partisan  task  force's  proposal  makes 
clear,  the  idea  for  constitutional  rights  for  crime  victims  was  forged  in  the  crucible 
of  injustice  into  which  the  "system"  throws  too  many  of  America's  crime  victims. 

In  applying  and  interpreting  the  vital  guarantees  that  protect  all  citizens,  the 
criminal  justice  system  has  lost  an  essentiad  balance. 
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The  guiding  principle  that  provides  the  focus  for  constitutional  liberties  is  that 
government  must  be  restrained  from  trampling  the  rights  of  the  individual  citizen. 
The  victims  of  crime  have  been  transformed  into  a  group  oppressively  biu-dened  by 
a  system  designed  to  protect  them.  This  oppression  must  be  redressed. 

[T]he  fundamental  rights  of  innocent  citizens  cannot  adequately  be  preserved  by 
any  less  decisive  action.  In  this  we  follow  Thomas  Jefferson,  who  said:  "I  am  not 
an  advocate  for  frequent  changes  in  laws  and  constitutions,  but  laws  and  institu- 
tions must  go  hand  in  hand  with  the  progress  of  the  human  mind.  As  that  becomes 
more  developed,  more  enlightened,  as  new  discoveries  are  made,  new  truths  discov- 
ered and  manners  and  opinions  change,  with  the  change  of  circumstances,  institu- 
tions must  advance  also  to  keep  pace  with  the  times." 

Indeed,  recent  times  have  been  unfair  to  crime  victims.  The  breakdown  of  social 
order  and  the  crisis  of  crime  which  accompany  it  have  swelled  the  ranks  of  crimi- 
nals, and  those  who  suffer  at  their  hands,  to  proportions  that  astonish  us,  that 
break  our  hearts,  and  that  demand  collective  action.  And  the  process  of.detecting, 
prosecuting,  and  piuiishing  criminals  continues,  in  too  many  places  in  America,  to 
ignore  the  rights  of  victims  to  fundamental  justice. 

TEXT 

Section  1.  To  ensure  that  the  victim  is  treated  with  fairness,  dignity,  and  respect, 
from  the  occurrence  of  a  crime  of  violence  and  other  crimes  as  may  be  defined  by 
law  pursuant  to  section  two  of  this  article,  and  throughout  the  criminal,  military, 
and  juvenile  justice  processes,  as  a  matter  of  fundamental  rights  to  liberty,  justice, 
and  due  process,  the  victim  shall  have  the  following  rights:  to  be  informed  of  and 
given  the  opportunity  to  be  present  at  every  proceeding  in  which  those  rights  are 
extended  to  the  accused  or  convicted  offender;  to  be  heard  at  any  proceeding  involv- 
ing sentencing,  including  the  right  to  object  to  a  previously  negotiated  plea,  or  a  re- 
lease from  custody;  to  be  informed  of  any  release  or  escape;  and  to  a  speedy  trial, 
a  final  conclusion  free  from  unreasonable  delay,  full  restitution  from  the  convicted 
offender,  reasonable  measures  to  protect  the  victim  from  violence  or  intimidation  by 
the  accused  or  convicted  offender,  and  notice  of  the  victim's  rights. 

Section  2.  The  several  States,  with  respect  to  a  proceeding  in  a  State  forum,  and 
the  Congress  with  respect  to  a  proceeding  in  a  United  States  forum,  shall  ha/e  the 
power  to  implement  further  the  rights  establish  in  this  article  by  appropriate  legis- 
lation. 

ANALYSIS 

What  follows  is  a  clause-by-clause  textual  analysis  of  the  proposed  constitutional 
amendment. 

To  ensure  that  the  victim  is  treated  with  fairness,  dignity,  and  respect  *  *  * 

These  words  are  intended  to  be  of  more  than  simply  sjonboUc  value.  They  are 
taken  from  the  constitutions  of  several  states,  and  while  it  may  not  seem  necessary 
to  require  that  victims  be  treated  fairly,  these  words  may  in  fact  be  the  most  impor- 
tant among  the  proposed  constitutional  protections. 

The  phrase  "the  victim"  is  not  defined  in  the  text  of  the  constitution.  Following 
the  adoption  of  the  proposed  amendment,  it  would  be  expected  that  the  legislature 
would  enact  laws  which,  inter  alia,  estabUshed  the  range  of  victims  covered  by  the 
amendment.  It  is  recognized  that  leaving  the  phrase  imdefined  in  the  text  itself  pre- 
sents some  problems  that  will  require  either  a  legislative  solution  or  judicial  deci- 
sion. To  eliminate  any  ambiguity — would  the  finance  of  a  homicide  victim  be  cov- 
ered? the  elderly  victim  of  fraud? — defining  the  phrase  in  the  text  may  be  preferable 
and  indeed  some  states  have  done  so.  However,  a  constitutional  definition  may  in 
the  end  provide  too  constricting,  and  may  remove  from  the  legislature  a  necessary 
degree  of  flexibility.  In  the  ordinary  sense  in  which  the  phrase  "the  victim"  is  used 
in  jurisdictions  across  the  country  it  includes  the  person  against  whom  the  crime 
is  committed,  and  if  the  person  is  killed  or  incapacitated  by  the  offense,  then  it  in- 
cludes the  person's  relatives.  It  is  expected  that  the  phrase  would  not  permit  a  legis- 
lative body  to  limit  the  estabUshed  rights  to  only  the  svuvivors  of  murder  victims, 
or  to  only  those  who  are  victimized  by  violent  crimes.  The  treatment  of  "non-coimt" 
victims  is  also  left  unaddressed  by  the  phrase  and  will  require  more  legislative  de- 
tail. At  the  same  time  it  is  intended  that  the  legislative  would  be  able  to  expand 
the  definition  of  "other  crimes"  very  broadly. 

In  the  absence  of  definitional  legislation,  the  words  used  here  carry  their  ordinary 
meaning.  To  be  treated  with  "fairness"  means  to  be  treated  without  bias  or  preju- 
dice, impartially  and  with  justice.  A  system  of  justice  that  allows  the  defendant  to 
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be  present  during  all  proceedings,  but  denies  the  same  right  to  the  victim,  is  not 
"fair"  to  the  victim. 

To  be  treated  with  "dignity"  means  to  be  treated  with  esteem  and  worthiness.  Al- 
though not  in  a  reported  opinion,  the  Arizona  Supreme  Court  responded  favorably 
to  an  argvunent  of  counsel  that  the  public  release  by  a  court  clerk  of  photos  in  a 
child  obscenity  case  violated  the  "dignity"  rights  of  the  child  victim  and  therefore 
violated  the  Arizona  Victims'  Bill  of  Rights.  Courts  have  held  that  child  pornography 
offends  the  dignity  and  humanity  of  the  child.  This  concept  of  dignity  is  intended 
to  be  included  in  the  scope  of  the  definition  of  "dignity"  as  it  is  used  here. 

"Respect"  is  intended  to  establish  the  notion  that  the  victim  stands  in  a  unique 
position  in  the  context  of  a  criminal  case,  a  position  that  is  worthy  of  high  regard 
and  consideration.  While  our  system  continues  to  entertain  the  sometimes  useful  fic- 
tion that  a  crime  is  committed  against  in  inanimate  state  and  not  the  human  being 
at  the  blunt  end  of  the  instrument,  without  the  participation  of  willing  victims  our 
system  breaks  down.  And  the  pain  of  the  offense  is  not  felt  by  the  state.  While  we 
are  reminded  continually  that  we  must  respect  a  defendant's  presumption  of  inno- 
cence, this  provision  reminds  us  that  the  innocence  and  law-abidingness  of  the  vic- 
tims are  also  entitled  to  respect  from  the  government.  A  system  of  justice  that  re- 
schedules crucial  hearings  without  regard  to  the  victims's  schedule,  but  with  every 
accommodation  to  the  schedule  of  the  judge  and  the  lawyers,  is  not  one  which  treats 
the  victim  with  respect.  A  system  of  justice  that  forces  victims  to  wait  for  a  proceed- 
ing to  begin  in  the  physical  proximity  as  the  defendant  or  his  family  is  not  one 
which  treats  the  victim  with  respect.  A  system  of  justice  that  keeps  as  evidence  the 
victims  property  long  after  it  is  needed  for  a  case  is  not  one  which  treats  the  victim 
with  respect. 

*  *  *  from  the  occurrence  of  a  crime  of  violence  and  other  crimes  as  may  he  defined 
by  law  pursuant  to  section  2  of  this  article,  and  throughout  the  criminal  mili- 
tary, and  juvenile  justice  processes,  as  a  matter  of  fundamental  rights  to  liberty, 
justice,  and  due  process  *  •  * 

The  full  definition  of  "a  crime  of  violence  and  other  crimes"  is  department  on  a 
future  legislative  act.  However,  absent  further  implementation,  language  use  here 
make  it  clear  that  rights  are  extended  to  all  victims  of  violence,  whether  the  of- 
fenses are  felonies  or  misdemeanors.  For  example,  all  crimes  of  domestic  violence 
would  be  covered  by  this  language. 

The  phrase  "throughout  the  criminal,  military,  and  juvenile  justice  processes"  is 
intended  to  have  a  broad  meaning,  beginning  from  the  moment  of  the  first  govern- 
ment response  to  the  report  of  crime,  and  continuing  through  the  very  end  of  the 
government's  involvement  with  the  person  responsible  for  the  crime.  TTie  "process" 
begins  from  the  first  moment  the  police  respond  and  runs,  for  example,  until  the 
last  appeal  is  exhausted,  the  last  release  decision  made,  and  the  last  restitution 
payment  delivered. 

The  references  to  military  and  juvenile  justice  processes  are  intended  to  extend 
the  reach  of  the  rights  established  to  those  legaJ  systems  not  generally  regarded  as 
strictly  criminal.  The  enactment  of  the  amendment  in  this  form  would  guarantee 
that  regardless  of  where  a  crime  occurred  or  the  age  of  the  offender,  the  same 
threshold  rights  would  apply  to  protect  the  victim. 

The  phrase  "fundamental  rights  to  liberty,  justice,  and  due  process"  is  used  to  ex- 
press the  idea  that  something  is  being  asserted  here  that  is  more  meaningful  than 
simply  an  enumeration  of  procedural  rights  of  crime  victims.  It  is  intended  to  convey 
the  idea  that  every  person  has  a  profound  stake  in  the  criminal  justice  system;  that 
•justice"  and  "due  process"  are  not  simply  concepts  that  protect  those  who  are  ac- 
cused or  convicted  of  crimes;  they  are  applicable  for  the  law-abiding  as  well. 

These  words  are  intended  to  create  rights  that  lie  at  the  center  of  a  citizen's  rela- 
tionship to  his  or  her  government.  Again  the  words  are  not  mere  symbols.  The  right 
to  "^"ustice"  embodies  the  idea  that  the  victim  has  a  right  to  not  only  fair  and  equi- 
table treatment,  but  to  a  just  outcome  fairly  arrived  at,  and  that  participation  by 
the  victim  is  central  to  insuring  a  just  outcome.  The  right  to  "due  process"  embodies 
the  standards  of  notice  and  the  opportunity  to  be  heard  which  has  become  fun- 
damental. 

The  phrase  is  also  intended  again  to  signal  that  the  rights  enumerated  here  are 
to  be  incorjMrated  to  the  states  through  the  Fourteenth  Amendment,  at  least  as 
long  as  the  jurisprudence  on  the  matter  stays  as  it  is.  The  word  "liberty"  is  used 
to  make  it  clear  that  the  rights  being  enumerated  here  are  fundamental  to  our  con- 
cept of  ordered  liberty  and,  according  to  the  current  jurisprudence,  are  therefore  in- 
corporated through  the  Fourteenth  Amendment  to  the  States.  The  conjunction  of  the 
words  "liberty"  and  "fundamental"  here  produces  a  convincing  formula  for  incorpora- 
tion under  the  present  case  law.  However,  should  that  case  law  ever  change,  and 
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the  incorporation  doctrine  be  abandoned,  it  is  intended  that  the  amendment  would 
then  be  Umited  in  its  effects  to  federal  cases. 

*  *  *  the  victim  shall  have  the  following  rights: 

This  phrase  is  intended  to  establish  that  the  rights  enumerated  here  are  self-exe- 
cuting and  enforceable  by  the  victim. 

*  *  *  to  be  informed  of  and  given  the  opportunity  to  be  present  at  every  proceeding 

in  which  those  rights  are  extended  to  the  accused  or  convicted  offender  *  *  * 
The  right  to  "be  informed"  of  proceedings  is  fundamental  to  the  notions  of  fairness 
and  due  process  that  are  found  at  the  core  of  this  proposal.  "Notice"  can  be  accom- 
pUshed  by  any  reasonable  means.  It  may  be  in  writing,  but  need  not  be.  As  the 
court  now  gives  notice  to  the  defendant  of  all  proceedings,  so  might  it  give  notice 
to  the  victim.  The  legislature  could  decide  to  impose  this  duty  on  the  prosecutor. 
It  could  detail  the  manner  in  which  it  is  to  be  provided.  The  only  qualification  put 
on  the  duty  of  giving  notice  would  likely  be  that  it  be  timely.  This  means  that  it 
be  provided  sufficiently  in  advance  of  the  proceeding  to  give  the  victim  a  reasonable 
opportunity  to  attend. 

The  right  to  be  "given  the  opportunity  to  be  present"  is  intended  to  expressly  over- 
turn all  witness  exclusion  rules  that  presently  result  in  the  expvilsion  of  the  victim 
from  the  courtroom.  It  would  mandate  that  the  same  standard  be  used  for  victim 
and  defendant;  hence  it  is  applied  to  "every  proceeding  in  which  those  rights  are 
extended  to  the  accused  or  convicted  offender."  It  is  intended  that  the  same  rules 
govern  the  presence  of  the  victim  that  govern  the  presence  of  the  defendant.  If  the 
victim  were  to  become  unruly,  the  court  should  have  the  authority  to  restradn  or 
expel  the  victim,  just  as  the  coxu-t  would  have  the  authority  to  restrain  or  expel  the 
defendant.  Finally,  the  "opportunity  to  be  present"  does  not  mean  that  if  the  victim 
cannot  or  will  not  attend  that  the  proceeding  must  be  vacated. 

Fiuther,  if  in  pre-trial  hearings  it  appears  to  the  covut  that  the  victim  might  tai- 
lor his  or  her  testimony  to  fit  those  of  other  prosecution  witnesses — an  improbable 
event,  given  that  most  victims  already  know  what  those  witnesses  are  expected  to 
say — the  court  could  exercise  its  discretion  to  require  the  victim  to  testify  before  the 
others. 

*  *  *  to  be  heard  at  any  proceeding  involving  sentencing,  including  the  right  to  ob- 

ject to  a  previously  negotiated  plea,  or  a  release  from  custody  *  *  * 

The  right  "to  be  heard"  is  equally  fundamental  to  our  concept  of  fairness  and  due 
process.  It  may  be  exercised  in  several  ways:  orally,  in  writing,  or  through  counsel. 
The  words  expressed  here  are  not  meant  in  any  way  to  Umit  the  form  in  which  the 
victim  may  choose  to  exercise  a  right  to  be  heard.  However,  the  words  to  define 
those  proceedings  where  the  right  attaches  and  may  be  exercised.  The  first  is  "any 
proceeding  involving  sentencing." 

The  right  to  be  heard  at  sentencing  is  intended  to  give  the  victim  an  expansive 
right  to  participate  in  the  sentencing  decision.  While  some  courts  and  some  judges 
have  expressed  concerns  about  this  right,  particularly  in  the  context  of  death-pen- 
alty sentencing,  the  United  States  Supreme  Court  has  affirmed  the  constitutionality 
of  Sactim  impact  statements"  even  in  capital  cases.  Of  course  the  court  can  alwajrs 
impose  relevancy  limits  on  the  statements  given,  as  well  as  prohibit  any  evidence 
or  information  that  is  substantially  and  unfairly  prejudicial.  Moreover,  the  language 
itself  does  not  resolve  the  question  of  whether  the  convicted  person  would  have  the 
right  to  cross  examine  a  victim  who  presented  factual  testimony  at  a  sentencing  pro- 
ceeding. It  merely  preserves  the  victim's  right  to  tell  the  sentencing  authority,  judge 
or  yxry,  about  the  nature,  circumstances,  and  impact  of  the  crime. 

The  right  "to  object  to  a  previously  negotiated  plea"  is  intended  to  give  victims 
the  assurance  that  their  case  will  not  be  plea  bargained  without  their  knowledge 
or  comment.  Typically,  a  plea  agreement  involves  a  proceeding  by  the  court,  after 
hearing  a  factual  basis  for  the  plea,  in  which  the  court  has  some  discretion  to  accept 
tiie  proposed  plea  or  reject  it.  This  is  another  critical  stage  for  the  law  to  afford  the 
victim  a  right  to  be  heard.  It  is  intended  that  the  right  would  allow  the  victim  to 
be  heard  Inefore  the  court  makes  it  final  decision  whether  to  accept  the  plea  and 
impose  the  appropriate  sentence.  A  fuUy  informed  decision  requires  that  the  court 
hear  the  views  of^  any  victim  wishing  to  present  them.  The  process  would  also  en- 
sure that  no  case  is  bargained  without  the  victim's  knowledge  and  participation. 

Ninety  percent  of  all  criminal  convictions  in  our  country  come  as  the  residt  of 
guilty  pleas  almost  all  through  negotiations  by  the  adversaries.  With  the  increasing 
restrictions  on  judicial  discretion  over  sentences,  plea  negotiations  are  becoming,  in 
effect,  negotiations  over  the  nature  and  duration  of  the  punishment.  Thus,  it  is  often 
imperative  for  victims  to  be  able  to  comment  on  the  privately-negotiated  plea  if  they 
are  to  have  any  meaningful  participation  in  the  course  of  justice. 


91 

The  reality  of  the  picture  in  which  pleas  are  negotiated  is  too  often  like  this:  an 
assistant  prosecutor  and  an  assistant  public  defender  sit  at  a  table,  each  with  a 
stack  of  case  files,  and  start  dealing.  Both  are  often  relying  exclusively  on  the  same 
sketchy,  inadequate  poUce  report  in  order  to  make  their  deal  and  to  move  on  to  the 
next  file  jacket. 

Under  these  circumstances  it  is  essential  to  have  the  victim  comment  on  the  plea 
and  correct  any  errors  that  inevitably  creep  into  such  a  process.  The  defendant,  of 
course,  has  a  powerful  tool  to  correct  any  mistakes  to  his  detriment — he  may  reject 
the  plea.  The  language  proposed  here  does  not  establish  such  a  veto  for  the  victim. 
It  is  sufficient  to  the  ends  of  justice  that  the  victim  be  given  a  voice  in  the  process. 

The  right  to  be  heard  at  any  proceeding  concerning  "a  release  fi*om  custody"  is 
a  core  vsdue  for  meaningful  victims'  rights.  In  many  jurisdictions,  for  post-arrest  re- 
lease proceedings,  this  will  be  the  most  difficult  right  to  implement  because  there 
is  so  little  time  between  an  arrest  and  an  initial  appearance.  However,  it  is  also 
a  very  critical  time  for  the  court  to  hear  from  the  victim.  In  setting  the  appropriate 
conditions  of  release  and  the  amount  of  any  bond,  the  court  should  know  fix)m  the 
victim  the  circumstances  of  the  offense.  Moreover,  giving  victims  the  right  to  be 
heard  at  this  stage  in  a  way  of  returning  some  control  over  events  to  the  victim, 
control  that  was  taken  by  the  commission  of  the  crime.  It  also  serves  as  a  reminder 
to  the  defendant  and  the  professionals  that  a  real  person  is  involved  in  the  case, 
not  simply  the  inanimate  state. 

Some  concerns  may  be  raised  regarding  the  application  of  this  language  to  hear- 
ings that  immediately  follow  arrest.  The  concern  relates  to  the  possibility  that  a  vic- 
tim's later  identification  of  the  defendant  may  be  tainted  by  allowing  the  victim  ac- 
cess to  an  initial  appearance.  This  problem  can  be  easily  remedied  with  the  appro- 
priate precautions,  siler  consultation  with  the  coiut  and  the  victim.  It  has  not  prov- 
en to  be  a  problem  in  Arizona  which  has  had  this  constitutional  mandate  since 
1990. 

This  clause  also  is  intended  to  cover  any  proceedings  that  may  result  in  the  re- 
lease of  a  convicted  offender  fi-om  secure  custody.  This  includes  parole  and  probation 
releases,  and  also  proceedings  involving  any  proposed  revocation  of  those  releases. 
It  also  is  intended  to  include  any  post-conviction  relief  proceedings,  whether  in  fed- 
eral court  or  state  court,  which  could  resvilt  in  the  release  of  the  convicted  person. 

*  *  *  to  be  informed  of  any  release  or  escape  *  *  * 

This  clause  applies  to  both  pre-trial  and  post-trial  releases  from  cvistody,  which 
include  not  only  final  discharges  fi:t)m  jail  or  prison,  but  also  any  release  which  al- 
lows the  inmate  to  leave  confinement  without  a  government  escort.  The  notice,  to 
be  reasonable  and  fair,  would  have  to  be  given  sufficiently  in  advance  of  the  actual 
release  so  that  the  victim  could  make  any  security  precautions  deemed  necessary. 
For  the  victim  to  be  fairly  informed  of  the  release,  the  victim  should  also  be  given 
notice  of  any  conditions  of  release  that  may  specifically  relate  to  protection  for  the 
victim. 

The  clause  also  requires  notice  when  an  inmate  escapes  from  custody.  In  most  ju- 
risdictions, "escapes"  are  completed  not  simply  by  breakouts  from  the  walls  of  an 
institution,  but  also  fix)m  failures  to  retiim  the  inmate  to  seciire  custody  after  a 
temporary  release  or  fiirlough  has  been  given.  The  constitutional  duty  to  inform  af- 
firmed here  is  intended  to  1^  read  to  cover  those  "failure  to  return"  escapes  as  well. 

*  *  *  to  a  speedy  trial  and  a  final  conclusion  free  from  unreasonable  delay  *  *  * 
The  right  to  a  speedy  trial  is  protected  by  the  Sixth  Amendment  to  the  U.S.  Con- 
stitution for  those  accused  of  crime.  The  Framers  included  it  to  guard  against  the 
practice  of  previous  societies,  wherein  the  government  detained  individuals  without 
clear  justification  and  for  long  periods  before  holding  a  legal  proceeding.  It  has  be- 
come one  of  the  many  ironies  of  the  late  20th  centiuy  version  of  American  justice 
that  very  often  the  accused  is  the  only  one  in  a  criminal  case  who  does  not  want 
a  speedy  trial,  the  only  one  for  whom  delay  too  oiten  works  an  advantage.  When 
the  defendant  seeks  delay  of  a  criminal  proceeding  it  may  well  be  for  tactical  rea- 
sons, but  it  is  nearly  always  cloaked  in  the  language  of  another  right  secured  by 
the  Constitution  for  those  accused,  the  right  to  counsel,  or  rather  to  be  represented 
by  effective  counsel.  Very  often  the  argument  for  delay  is  based  upon  a  representa- 
tion that  counsel  has  not  had  adequate  time  to  prepare.  By  establishing  the  victims' 
right  "to  a  speedy  trial"  the  proposed  constitutional  amendment  will  not  diminish 
in  any  way  an  accused's  right  to  counsel.  But  it  will  say  that  delay  is  not  without 
countervailing  costs  to  the  interests  of  justice,  and  so  must  be  balanced  against  the 
victim's  legitimate  right  whenever  delay  is  requested.  This  balancing  of  interests 
and  rights  is  again  not  something  foreign  to  constitutional  jurisprudence  but,  in  this 
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^context,  without  a  federal  constitutional  balance  for  victims,  the  debate  may  not 
even  go  forward. 

Another  realm  of  delay  in  the  system  is  post-conviction  delay.  By  establishing  a 
right  to  a  "final  conclusion  free  from  unreasonable  delay"  the  Constitution  will  give 
fundamental  expression  to  the  interests  that  victims  have  in  a  reasonable  finality. 
The  words  "final  conclusion"  are  intended  to  extend  to  the  termination  of  all  post- 
conviction challenges  and  appeals.  Enforcement  of  this  right  shoiild  impose  upon 
both  courts  and  lawmakers  a  discipline  that  is  rarely  found  in  either  the  decisions 
or  the  rules  that  govern  these  matters. 

*  *  *  to  full  restitution  from  the  convicted  offender  *  *  * 

After  conviction,  in  most  jurisdictions,  the  court  can  order  that  the  convicted  of- 
fender pay  restitution  to  the  victim.  In  very  few  jurisdictions,  however,  is  restitution 
mandatory.  And  even  when  it  is  ordered  there  is  too  little  effort  spent  collecting  it. 
This  provision  would  not  only  mandate  restitution  in  all  covered  cases,  but  raise  the 
consequence  of  restitution  to  a  constitutional  level  that  will  encourage  every  profes- 
sional in  the  system  to  understand  its  importance.  The  intention  of  the  clause  is 
to  also  require  that  in  every  case  resulting  in  a  restitution  order,  the  government 
will  move  reasonably  to  enforce  its  collection.  This  duty  will  typically  arise  in  those 
frequent  instances  where  the  offender  is  placed  on  probation,  and  payment  of  res- 
titution is  made  a  condition  of  the  probation.  In  these  cases,  the  probation  officer 
and  the  court  will  assume  a  higher  level  of  duty  to  ensure  that  the  order  of  the 
court  is  carried  out.  While  failure  to  pay  restitution  would  be  a  violation  of  the  con- 
ditions of  probation,  and  hence  give  rise  to  a  revocation  proceeding,  it  is  not  in- 
tended that  this  language  require  a  change  in  the  ciirrent  law  regarding  imprison- 
ment for  failvire  to  pay.  Such  a  result  would  only  be  expected  when  the  offender  re- 
fiised  to  pay,  or  refused  to  make  a  good  faith  effort  to  pay. 

The  language  regarding  restitution  also  does  not  propose  to  settle  the  difficult 
issue  of  '^on-count  victims.  Because  the  plain  language  of  this  clause  conditions 
the  right  to  restitution  on  the  offender's  conviction,  it  does  not  extend  the  right  to 
recover  to  those  victims  whose  cases  do  not  culminate  in  an  actual  conviction.  Cer- 
tainly, however,  nothing  in  the  proposed  amendment  would  prohibit  the  Congress 
or  a  legislature  for  allowing  such  recovery  by  statute.  Also  the  word  "restitution" 
is  not  defined.  While  in  its  ordinary  sense,  the  word  would  require  the  recovery  of 
all  economic  loss  resulting  from  the  offense,  the  question  of  whether  such  loss  would 
cover  things  like  fiature  lost  wages,  projected  therapy  costs,  or  pain  and  suffering 
is  left  for  legislative  resolution.  Also  left  untouched  by  the  proposed  clause  is  the 
question  of  the  priority  of  payments  for  restitution  and  for  other  court  sanctions, 
such  as  fines  and  fees.  Presumably,  because  it  is  a  constitutional  right,  the  payment 
of  restitution  would  take  precedence  over  any  other  payments  to  the  government. 
It  may  also  require  some  apportionment  among  multiple  victims. 

*  *  *  to  reasonable  measures  to  protect  the  victim  from  violence  or  intimidation  by 

the  accused  or  convicted  offerider  *  *  * 

The  words  here  are  intended  to  go  beyond  simply  estabUshing  a  duty  on  the  part 
of  the  court  to  establish  a  separate  and  safe  waiting  area  for  the  victim.  The  clause 
affirms,  for  example,  the  right  for  domestic  violence  victims  to  seek  protective  and 
enforceable  court  orders.  The  victims  of  violent  crimes  may  seek  protection  from  an 
offender  who  might  continue  to  engage  in  harassing  or  intimidating  conduct.  The 
right  established  here  also  would  restrain  the  government  from  taking  actions  that 
interfere  with  the  right  of  the  victim  to  insure  some  degree  of  self-protection. 

It  is  not  within  the  meaning  or  intention  of  the  language  to  require  a  24-hour 
armed  guard  for  every  crime  victim,  but  to  require  a  reasonable  degree  of  protection 
be  afforded  by  removing  government-imposed  barriers  that  prevent  victims  fi^m 
being  able  to  nilly  protect  themselves. 

The  language  is  also  not  meant  to  impose  a  governmental  duty  to  protect  fix)m 
harm  all  within  its  jurisdiction,  all  of  the  time.  Tne  protection  here  goes  only  to  rec- 
ognized victims  of  crime  and  only  during  the  justice  system's  jurisdiction  over  their 
cases. 

*  *  *  and  to  notice  of  the  victim's  rights. 

These  words  create  a  constitutional  direction  to  advise  victims  of  the  rights  which 
they  enjoy,  even  as  persons  suspected,  accused,  and  convicted  of  crimes  are  advised. 
The  requirement  of  notice  has  proven  to  be  particularly  important.  It  stands  as  the 
condition  precedent  to  any  meaningful  exercise  of  rights  by  victims.  In  at  least  one 
reported  decision  from  the  Arizona  Court  of  Appeals,  the  failure  to  give  the  victim 
notice  of  her  rights  was  the  Unchpin  for  the  courts  determination  that  her  due  proc- 
ess rights  had  been  violated  when  the  Arizona  parole  board  released  her  rapist 
without  giving  her  a  right  to  be  heard. 
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Implementing  the  right  has  not  been  difficxilt  in  those  states  where  it  is  estab- 
Ushed  as  a  matter  of  state  constitutional  law.  Typically  police  will  give  victims  a 
card  or  brochure  which  advises  victims  of  their  rights,  and  gives  them  contact  num- 
bers in  the  appropriate  office  for  more  information.  The  same  brochure,  incidentally, 
also  helps  steer  the  victim  to  various  assistance  programs  available  to  them. 

The  several  States,  with  respect  to  a  proceeding  in  a  State  forum,  and  the  Congress, 
with  respect  to  a  proceeding  in  a  United  States  forum,  shall  have  the  power  to 
implement  further  this  article  by  appropriate  legislation. 

This  section  is  intended  to  make  two  things  clear.  First,  that  the  language  of  Sec- 
tion 1  is  self-executing  and  the  rights  enumerated  in  it  are  enforceable  by  victims 
without  further  implementation  by  a  legislative  body.  Second,  the  principles  of  fed- 
eralism are  preserved  in  that  the  language  makes  it  clear  that  states  will  have  the 
authority  to  enact  laws  that  set  out  the  detail  of  how  the  rights  will  be  imple- 
mented. Each  state  wiU  be  free  to  establish  procedtiral  rules  appropriate  for  its  own 
justice  system. 

Typically,  implementing  legislation  will  define  in  more  detail  the  procedvire  for 
the  administration  of  the  constitutional  rights.  Questions,  for  example,  regarding 
who  will  provide  notice,  and  at  which  stage  of  the  proceedings,  should  all  be  an- 
swered in  the  implementing  legislation. 

CONCLUSION 

Mr.  Chairman,  Members,  thank  you  again  for  the  opportimity  to  express  these 
views.  I  believe  the  resolution  you  have  before  you  is  the  most  important  criminal 
justice  reform,  both  practical  and  principled,  ever  to  be  presented  to  any  Congress 
on  behalf  of  the  American  people.  And  right  now  the  American  people  are  sorely 
in  need  of  this  reform.  They  sit  by,  watchftil  and  weary,  as  crime  erodes  the  prom- 
ises of  peace  and  order  and  domestic  tranquility  which  he  at  the  epicenter  of  our 
great  national  charter.  These  promises  are  shattered  by  a  criminal  justice  system 
which  treats  innocent  victims  with  so  much  less  regard  than  defendants  or  convicted 
criminals.  Great  injustice  demands  bold  action.  The  injustice  to  victims  can  only  be 
redressed  through  the  U.S.  Constitution.  Nothing  about  this  injustice  is  inevitable 
or  unchangeable.  We  are  a  free  people  and  we  have  in  our  hands  the  power  to  re- 
store a  fair  and  decent  balance  to  the  scales  of  justice;  we  must  now  simply  summon 
the  will. 

Senator  Kyl.  Professor  Raskin,  the  floor  is  now  yours.  I  would 
note  that  Bruce  Fein  has  submitted  a  statement  for  the  record  and 
if  and  when  he  arrives,  he  can  join  us  at  the  table.  I  understand 
he  is  supposed  to  be  on  the  way. 

Professor  Raskin. 

STATEMENT  OF  JAMIN  B.  RASKIN 

Mr.  Raskin.  Thank  you  very  much,  Mr.  Chairman.  I  teach  con- 
stitutional law  and  criminal  law  and  I  was  an  assistant  attorney 
general  in  the  Commonwealth  of  Massachusetts. 

Mr.  Chairman,  it  is  impossible  to  remain  unmoved  by  the  se- 
quence of  extraordinary  testimony  that  we  just  witnessed  this 
morning,  and  I  think  that  the  preceding  witnesses  speak  for  the 
vast  majority  of  Americans  who  abhor  the  violence  that  is  engulf- 
ing our  society.  I  would  just  say,  to  strike  a  personal  note,  that  2 
days  ago  someone  threw  a  large  rock  at  my  mother's  windshield 
when  she  was  driving  in  Rock  Creek  Park  and  it  shattered  the 
windshield  and  she  very  easily  could  have  been  killed,  and  if  she 
had,  I  £im  not  certain  that  I  would  not  be  here  today  to  make  the 
constitutional  arguments  that  I  am  about  to  make. 

But  the  issue  is  not  whether  victims'  rights  should  be  protected, 
but  rather  whether  they  should  be  protected  by  the  States  and  by 
Congress  by  statute  or  whether  they  should  be  protected  by  amend- 
ing the  Constitution  of  the  United  States.  Oftentimes,  our  best  in- 
tentions go  astray  when  we  try  to  constitutionalize  at  the  national 


94 

level  public  policies  that  can  be  much  more  easily  implemented  by 
the  States  or  by  Federal  law. 

Now,  I  don't  hold  to  the  position  that  the  Constitution  should 
never  be  amended.  I  disagree  with  the  philosophy  sometimes  at- 
tributed to  Judge  Bork  that  the  best  constitution  or  the  only  good 
constitution  is  a  dead  constitution,  I  think  that  the  Constitution 
should  live  and  adapt.  It  is  a  work  in  progress,  but  if  we  are  going 
to  amend  it,  we  should  so  with  the  utmost  care  in  a  fashion  that 
is  consistent  with  the  spirit  and  meaning  of  the  whole  document 
and  in  a  way  that  does  not  create  more  problems  than  it  resolves. 

Now,  first  of  all,  this  amendment  is  an  assault  on  federalism,  as 
it  has  been  defined  for  more  than  two  centuries.  No  aspect  of  public 
poUcy,  with  the  possible  exception  of  education,  has  been  more  jeal- 
ously guarded  by  the  States  than  the  investigation  and  prosecution 
of  common  law  crimes  in  the  structuring  of  the  criminal  process. 
In  a  structural  sense.  Federal  criminal  jurisdiction  has  always  been 
Umited  to  special  offenses  that  implicate  a  constitutionally  defined 
Federal  interest.  This  is  a  principle  vindicated  as  recently  as  the 
Court's  decision  in  the  Lopez  case  last  term  where  it  struck  down 
a  Federal  statute  that  purported  to  ban  possession  of  guns  within 
a  certain  distance  of  public  schools. 

So  the  protection  of  victims'  rights  in  the  criminal  process  is 
something  that  has  always  been  within  the  domain  of  the  States. 
This  10th  amendment  prerogative  has  not  been  interfered  with  by 
existing  constitutional  principles  or  precedents;  that  is,  there  is  not 
a  single  case  where  the  Supreme  Court  or  a  Federal  court,  to  my 
knowledge,  has  struck  down  any  of  the  20  State  constitutional 
amendments  or  the  many  State  statutes  that  protect  the  rights  of 
victims. 

Thus,  the  language  in  section  2  of  this  proposed  amendment  con- 
ferring on  States  the  "power  to  enforce  victim  rights,"  is  mere  sur- 
plusage and  indeed  an  insult  to  State  sovereignty  that  casts  doubt 
on  the  power  of  States  to  legislate  in  other  areas  affecting  Federal 
constitutional  rights.  Indeed,  this  would  be  the  only  implementing 
clause  in  the  entire  Constitution  that  purports  to  give  powers  to 
the  States  that  they  already  have. 

Now,  beyond  adding  nothing  to  the  existing  constitutional  powers 
of  States,  the  proposed  amendment  actually  subtracts  such  powers, 
since  it  establishes  a  single  uniform  approach  to  victim  involve- 
ment in  the  criminal  process  that  requires  the  massive  expenditure 
of  resources  by  State  governments  in  specific  federally  mandated 
ways. 

The  amendment  purports  to  give  to  victims  the  right  to  be  in- 
formed of  and  given  the  opportunity  to  be  present  at  every  proceed- 
ing in  which  rights  are  extended  to  the  accused  or  convicted  of- 
fender. But  since  those  rights  attach  to  the  fifth  amendment  at  the 
very  beginning  of  poUce  interrogation,  and  indeed  through  the  Mi- 
randa warning,  and  continue  under  the  sixth  amendment  through 
the  initiation  of  adversarial  proceedings  and  go  even  through  to 
disciplinary  hearings  in  prison,  this  mandate  is  a  massive  bureau- 
cratic imposition  on  the  States. 

Victims  would  have  to  be  notified  by  the  police  or  prosecutors  at 
every  stage  from  arrest  to  questioning,  to  booking,  to  initial  ap- 
pearance, to  a  hearing,  to  grand  jury  proceedings,  to  arrsiignment, 
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to  trial,  to  sentencing,  to  hearings  even  with  respect  to  a  prisoner's 
right  to  have  visitors  or  enjoy  an  outdoor  work  period  inside  prison. 
This  process  will  require  a  massive  investment  of  money,  time,  and 
energy  by  poUce  departments,  prosecutors,  and  prisons. 

Resources  presumably  will  be  diverted  from  real  crime  fighting 
or  other  locally  chosen  priorities.  A  State  that  prefers  to  spend  its 
money  counseling  crime  victims  or  making  them  whole  through 
public  restitution  will  be  forced  to  spend  its  money  instead  on  inte- 
grating them  into  the  criminal  process.  Those  that  do  not  follow  the 
letter  of  the  law  in  enforcing  these  new  rights  will  face  section 
1983  suits  by  citizens  alleging,  and  rightfully  so,  that  State  inac- 
tion violated  their  civil  rights. 

Now,  if  the  proposed  amendment  does  nothing  for  the  States  but 
mettle,  it  is  equally  gratuitous  at  the  Federal  level  where  Congress, 
as  far  as  we  know,  could  simply  add  all  of  these  rights  by  statute 
and,  it  should  be  added,  could  do  it  much  more  effectively.  Indeed, 
all  the  amendment  adds  is  vagueness  and  confusion  because  of  its 
deafening  silence  as  to  what  constitutes  a  victim. 

When  we  talk  about  violent  crime,  it  is  usually  clear.  It  is  not 
necessarily  clear  in  this  amendment,  however,  because  the  victim 
of  murder  is  not  defined,  and  I  think  we  usually  think  of  the  fami- 
Hes  as  victims,  although  they  are  not  given  any  rights  under  the 
amendment.  It  is  also  not  clear  whether  the  unharmed  subjects  of 
attempted  crimes  woxild  be  covered  by  the  amendment. 

At  any  rate,  this  is  mostly  irrelevant,  since  the  vast  majority  of 
violent  crimes  are  prosecuted  at  the  local  level.  The  vast  majority 
of  Federal  crimes  are  nonviolent  and  economic  in  nature,  like  mail 
fi*aud,  wire  fraud,  tax  evasion,  environmental  crimes,  obstruction  of 
justice,  Food  and  Drug  violations,  OSHA  violations,  bribery,  and  so 
on.  But  these  nonviolent  economic  crimes  present  a  major  and 
probably  insurmountable  problem  in  terms  of  defining  the  class  of 
victims. 

Assume,  for  example,  a  savings  and  loan  official  embezzles  mil- 
Uons  of  dollars  fi*om  a  bank.  Well,  who  are  the  victims?  Is  it  the 
board  of  trustees,  is  it  the  bank's  investors,  or  is  it  all  of  the  deposi- 
tors? Are  they  not  all  victims  of  the  embezzlement?  Indeed,  since 
the  S&L  is  federally  ensured,  isn't  the  whole  public  victimized  such 
that  every  citizen  should  have  the  right  to  appear  at  every  stage 
of  the  criminal  process  against  the  white  collar  criminal? 

Similarly,  consider  a  corporate  criminal  conspiracy  to  cause  toxic 
pollution  or  to  bribe  public  officials.  Which  victims  will  have  a  con- 
stitutional right  to  be  heard?  Is  it  the  class  of  hundreds  of  employ- 
ees, thousands  of  shareholders,  or  hundreds  of  thousands  of  neigh- 
bors and  citizens?  Is  it  realistic  to  think  that  all  these  people  can 
be  contacted  and  then  integrated  into  the  justice  process? 

Now,  defenders  of  the  amendment  may  argue  that  under  section 
2,  Congress  could  confine  the  new  set  of  rights  to  victims  of  violent 
crimes  in  order  to  avoid  these  luimanageable  difficulties.  Yet,  at 
this  point  the  amendment  becomes  a  bad  idea.  Given  that  so  few 
Federal  crimes  are  violent  in  nature,  excluding  victims  of  non- 
violent crimes  from  the  amendment's  protective  scope  renders  the 
amendment  purely  symbolic  at  best  and  meaningless  at  worst.  As 
s3anboUsm  goes,  the  amendment  would  be  hollow  and  counter- 
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productive,  since  it  would  establish  a  constitutionally  privileged  po- 
sition for  victims  of  violent  crimes  over  nonviolent  crimes. 

Yet,  in  economic  terms,  nonviolent  crime  is  a  far  more  pervasive 
problem  in  our  society.  According  to  the  Justice  Department,  eco- 
nomic crimes  cost  the  American  citizenry  between  $130  and  $472 
billion  a  year,  compared  to  less  than  $20  billion  for  personal 
crimes.  While  violent  crime  is  declining  in  major  cities  like  New 
York,  we  are  experiencing  a  white  collar  crime  wave  that  is  costing 
Americans  increasing  amounts  of  money  every  year. 

So,  I  think  that  the  ambiguity  about  what  constitutes  a  victim 
presents  a  fatal  and  unresolvable  flaw  in  this  proposal.  If  we  were 
to  define  victims  seriously  for  the  purpose  of  Federal  offenses,  we 
would  create  an  munanageable  burden  on  prosecutors.  On  the 
other  hand,  if  we  strictly  limit  victims'  rights  to  victims  of  violent 
crimes,  the  amendment  virtually  does  no  work  at  the  Federal  level, 
interferes  with  State  sovereignty  and  leaves  out  the  most  serious 
and  costly  offenses.  Surely,  it  would  be  better  to  draft  a  carefully 
worded  Federal  statute  that  resolves  these  ambiguities. 

Senator  Kyl.  Thank  you.  Professor  Raskin. 

[The  prepared  statement  of  Mr.  Raskin  follows:] 

Prepared  Statement  of  Jamin  B.  Raskin 

Mr.  Chairman,  my  name  is  Jamin  Raskin.  I  am  a  Professor  of  Law  at  the  Amer- 
ican University's  Washington  College  of  Law  where  I  teach  courses  in  Constitutional 
Law  and  Criminal  Law  and  Procedure.  I  have  also  served  as  an  Assistant  Attorney 
General  in  the  Commonwealth  of  Massachusetts  and  was  an  Editor  of  the  Harvard 
Law  Review.  I  have  published  widely  in  the  constitutional  field  and  served  as  an 
advisor  to  the  National  Criminal  Justice  Commission. 

I  am  intrigued  by  Senator  Kyi's  proposed  constitutional  amendment  because  it 
shows  us  the  way  liiat  the  best  intentions  often  go  astray  when  we  try  to  constitu- 
tionalize  at  the  national  level  pubUc  policies  that  can  be  much  more  easily  and 
straightforwardly  implemented  by  the  states  or  by  statute.  Now,  I  don't  hold  to  the 
position  that  the  Constitution  should  never  be  amended.  I  disagree  with  the  philoso- 
phy, sometimes  attributed  to  Judge  Bork,  that  the  only  good  Constitution  is  a  dead 
Constitution.  I  think  our  Constitution  should  Uve  ana  adapt.  I  believe  that  it  is  a 
work  in  progress.  However,  if  we  are  going  to  amend  the  Constitution,  we  should 
do  so  with  the  utmost  care,  in  a  fashion  that  is  consistent  with  the  spirit  and  mean- 
ing of  the  whole  doamient,  and  in  a  way  that  does  not  create  more  problems  than 
it  resolves. 

Mr.  Chairman,  this  amendment  is  an  assault  on  federahsm  as  it  has  been  defined 
for  more  than  two  centuries.  No  aspect  of  public  policy,  with  the  possible  exception 
of  education,  has  been  more  jealously  guarded  by  the  states  and  localities  than  the 
investigation  and  prosecution  of  common  law  crimes  and  the  structuring  of  the  ac- 
companying criminal  justice  process.  In  a  structural  sense,  federal  criminal  jurisdic- 
tion has  always  been  Umited  to  special  offenses  that  implicate  a  constitutionally  de- 
fined federal  interest.  This  is  a  principle  vindicated  as  recently  as  last  Term  when 
the  Supreme  Court  in  the  Lopez  case  struck  down  a  federal  statute  that  purported 
to  ban  possession  of  guns  within  a  certain  distance  of  public  schools. 

Thus,  the  protection  of  victims'  rights  in  the  criminal  process  is  something  that 
has  always  been  within  the  domain  of  the  states.  This  10th  amendment  prerogative 
has  not  been  interfered  with  by  existing  constitutional  principles  or  precedents.  I 
know  of  no  case  where  the  Supreme  Court  has  struck  down  any  of  the  20  state  con- 
stitutional amendments  or  many  state  statutes  protecting  the  rights  of  victims. 
Thus,  the  language  in  Section  2  conferring  on  states  the  "power"  to  enforce  victim 
rights  is  mere  surplusage  and  indeed  an  insult  to  state  sovereignty  that  costs  doubt 
on  the  powers  of  states  to  legislate  in  other  areas  afTecting  federal  constitutional 
rights. 

Beyond  adding  nothing  to  the  existing  constitutional  powers  of  states,  the  pro- 
posed amendment  actually  subtracts  such  powers  since  it  establishes  a  single  uni- 
form approach  to  victim  involvement  in  the  criminal  process  that  requires  the  mas- 
sive expenditure  of  resources  by  state  and  local  government  in  specific  federally- 
mandated  ways.  The  amendment  purports  to  give  to  victims  the  right  "to  be  in- 
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formed  of  and  given  the  opportunity  to  be  present  at  every  proceeding  in  which 
["fundamental  rights  to  liberty,  justice  and  due  process"]  are  extended  to  the  ac- 
cused or  convicted  offender."  But  since  those  rights  attach,  under  the  Fifth  Amend- 
ment, at  the  very  beginning  of  police  interrogation  and  continue,  under  the  Sixth 
Amendment,  through  the  initiation  of  adversarial  proceedings  and  go  even  through 
to  internal  disciplinary  hearings  in  prison,  this  mandate  is  a  massive  bureaucratic 
imposition  on  the  states.  Victims  would  have  to  be  notified  by  the  police  or  prosecu- 
tors at  every  stage,  from  the  point  of  arrest  to  poUce  questioning  to  booking  to  the 
defendant's  initial  appearance  to  a  preliminary  hearing  to  grand  jury  proceedings 
to  arraignment,  to  trial,  to  sentencing,  to  appeal,  to  probation,  to  habeas  hearings 
and  to  (fiscipUnary  hearings  with  respect  to  a  prisoners  right  to  have  visitors,  enjoy 
an  outdoor  work-out  period  and  so  on. 

This  process  wiU  require  a  massive  investment  of  money,  time  and  energy  by  po- 
lice departments,  prosecutors  and  prisons.  Resources  presumably  will  have  to  be  di- 
verted from  real  crimefighting  or  other  locally  chosen  priorities  and  programs.  A 
state  that  prefers  to  spend  money  counseUing  crime  victims  or  making  them  whole 
through  public  restitution  will  be  forced  to  spend  its  money  instead  on  integrating 
them  into  the  investigative  and  prosecutorial  criminal  process.  Those  that  do  not  fol- 
low the  letter  of  the  law  in  enforcing  new  constitutional  rights  will  face  Section  1983 
sidts  by  citizens  alleging,  and  rightfully  so,  that  state  inaction  violated  their  civil 
rights.  A  state's  provision  of  improper  or  insufficient  notice  or  opportunity  to  be 
heard  coiild  result  in  tens  of  millions  of  dollars  of  damages.  A  pobce  officer's  failure 
to  call  a  victim  before  a  legal  proceeding  could  result  in  massive  damages  and  dis- 
missal. If  we  are  concerned  about  unfunded  mandates  being  forced  upon  the  states, 
this  amendment  represents  a  complete  hijacking  of  state  prerogatives  and  resources. 
There  is  simply  no  reason  for  such  a  dramatic  shift  of  power  within  the  system  of 
federalism. 

Furthermore,  if  I  read  the  amendment  correctly,  it  would  constitute  a  reversal  of 
centuries  of  grand  jury  practice.  Grand  jury  secrecy  has  always  been  a  central  ele- 
ment of  the  criminal  process.  In  1884,  Justice  Harlan  observed  that  the  secrecy  of 
grand  jury  investigations  provides  the  "weak  and  helpless"  with  "security  against 
official  oppression,  the  cruelty  of  mobs,  the  machinations  of  falsehood,  and  the  ma- 
levolence of  private  persons  who  would  use  the  machinery  of  law  to  bring  ruin  upon 
their  personal  enemies."  Hurtado  v.  California,  110  U.S.  516,  554-55  (1884)  (Har- 
lan, J.,  dissenting). 

In  this  century,  the  Supreme  Court  has  identified  five  rationales  for  the  grand 
jury  secrecy  requirement:  (1)  to  prevent  the  escap>e  of  suspects  whose  indictment  is 
being  sought;  (2)  to  enstu^  that  the  grand  jury  is  completely  unbiased  in  its  deUb- 
erations  and  free  from  harassment  and  lobbying;  (3)  to  prevent  subornation  of  per- 
jury or  tampering  with  witnesses  before  the  grand  jury;  (4)  to  promote  free  and 
untrammeled  testimony  and  disclosure  by  grand  jury  witnesses;  and  (5)  to  protect 
the  innocent  accused  who  is  exonerated  from  disclosure  of  the  fact  that  he  was  being 
investigated.  United  States  v.  Procter  &  Gamble  Co.,  356  U.S.  677,  681  n.6  (1958). 

Each  of  these  principles  is  compromised  and  undermined  by  allowing  any  number 
of  victims  to  enter  the  grand  jury  proceedings  and  to  be  heard.  [More  people  being 
aware  of  the  proceedings  creates  danger  of  leaks  and  advance  notice  to  targets  that 
could  lead  to  escape;  the  grand  jury  will  often  be  swayed  or  influenced  by  the  ap- 
pearance of  people  who  say  they  are  victims;  there  may  be  attempts  by  the  victims 
to  lobby  or  influence  the  grand  jurors;  the  presence  of  victims  will  undoubtedly  af- 
fect the  testimony  of  some  grand  jury  witnesses;  and  there  is  a  greater  danger  that 
innocent  accused  persons  w&l  be  discussed  pubUcly.] 

If  the  proposed  amendment  does  nothing  for  the  states  but  meddle,  it  is  equally 
gratuitovis  at  the  federal  level  where  Congress,  as  far  as  we  know,  could  simply  add 
all  of  these  rights  by  statute — and,  it  should  be  added,  could  do  it  much  more  care- 
fully. Indeed,  all  the  amendment  adds  is  vagueness  and  confusion  because  of  its 
deafening  silence  as  to  what  constitutes  a  "victim."  This  word  appears  nowhere  else 
in  the  Constitution  so  we  have  no  other  authority  or  precedent  to  turn  to  in  trying 
to  discern  its  meaning. 

When  we  talk  about  violent  crime,  it's  usually  clear  who  the  victims  are.  This  is 
not  true,  however,  of  murder  where  we  usually  think  of  the  families  of  the  victim 
as  victims  themselves,  although  that  idea  is  not  expressed  in  the  amendment.  It  is 
not  clear  whether  unharmed  subjects  of  attempted  robberies  or  assaults  would  con- 
stitute "victims"  within  the  meaning  of  the  amendment. 

At  any  rate,  this  is  all  quite  irrelevant  since  the  vast  majority  of  violent  crimes 
are  prosecuted  at  the  local  level.  The  vast  majority  of  federal  crimes  are  non-violent 
and  economic  or  political  in  nature,  like  mail  fi*aud,  wire  fraud,  tax  evasion,  environ- 
mental crimes,  false  statements,  obstruction  of  justice,  food  and  drug  violations, 
OSHA  violations,  bribery  and  extortion,  and  so  on.  But  these  non-violent  economic 
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and  political  crimes  present  a  major  and  probably  insurmountable  problem  in  terms 
of  defining  the  class  of  "victims." 

Assume  that  a  savings-and-loan  official  embezzles  millions  of  dollars  from  his 
bank.  Who  are  the  "victims"  who  have  the  right  to  be  notified  and  the  right  to  ap- 
pear at  every  stage  of  the  defendant's  arrest  and  trial  process?  Is  it  the  bank's  board 
of  trustees  or  the  bank's  investors  or  indeed  all  of  the  bank's  depositors?  Are  they 
not  all  victims  of  embezzlement  of  the  bank's  fiinds?  But  since  the  S&L  is  federally 
insured,  isn't  the  whole  pubhc  victimized  such  that  every  citizen  should  have  the 
right  to  appear  at  every  stage  of  the  criminal  justice  process  against  the  white-collar 
criminal? 

Similarly,  consider  a  run-of-the-mill  corporate  criminal  conspiracy  by  high-rank- 
ing company  executives,  say  to  cause  toxic  pollution  of  a  waterway  and  then  to  bribe 
Eublic  ofQcials  to  cover  it  up.  Which  victims  will  have  a  constitutional  right  to  be 
eard  through  the  criminal  investigation  and  prosecution?  Is  it  the  class  of  hun- 
dreds of  employees,  thousands  of  shareholders,  or  hundreds  of  thousands  of  neigh- 
bors and  citizens?  Is  it  realistic  to  think  that  all  of  these  people  can  be  contacted 
and  given  the  opportunity  to  participate  meaningfully  in  the  criminal  process? 

Or  take  an  example  of  a  case  closer  to  home,  that  of  Congressman  Dan  Rosten- 
kowski,  who  recently  reached  an  agreement  to  plead  guilty  to  two  counts  of  misus- 
ing government  funds.  Now,  who  are  the  constitutionsdly  recognized  victims  of  his 
crime  who  should  be  allowed  to  be  heard  on  this  agreement?  Is  it  the  Speaker  of 
the  House,  the  members  of  his  committee,  the  members  of  his  staff,  the  Clerk  of 
the  House,  his  constituents,  or  all  American  citizens?  Which  of  these  people  will 
have  a  constitutional  right  to  go  to  court  and  challenge  his  "previously  negotiated 
plea'7 

It  seems  clear  to  me  that  most  federal  statutory  offenses  define  the  public  at  large 
as  victims.  The  current  Congressional  mail  fraud  statute,  for  example,  criminalizes 
use  of  the  mails  by  public  officials  to  violate  the  pubUc's  "intangible  right  to  honest 
services."  What  about  bribery,  illegal  gratuities  and  kickbacks,  as  typified  by  the 
Pentagon  111  Wind  scandal  of  1990  which  netted  more  than  three  dozen  guilty  pleas 
in  corrupt  defense  procurement  schemes?  Presumably  for  a  complex  federal  crime 
like  that,  any  interested  American  taxpayer  under  this  amendment  would  get  to 
speak  about  the  costs  to  us  of  the  defendants'  criminal  selfishness. 

Now,  defenders  of  the  amendment  may  argue  that,  under  Section  2,  Congress 
could  confine  the  new  set  of  rights  to  victims  of  violent  crimes  in  order  to  avoid  the 
unmanagement  difficulties  of  letting  millions  of  victims  of  corporate  crimes  partici- 
pate in  the  criminal  process.  Yet,  at  this  point,  the  amendment  actually  becomes 
a  bad  idea.  Given  that  so  few  federal  crimes  are  violent  in  nature,  excluding  victims 
of  non-violent  crimes  from  the  amendment's  protective  scope  renders  the  amend- 
ment symbolic  at  best,  meaningless  at  worst.  As  symboUsm  goes,  this  amendment 
is  especially  hollow  and  counterproductive  since  it  establishes  a  constitutionally 
privileged  and  preferred  position  for  victims  of  violent  crimes  over  non-violent 
crimes.  Yet,  in  economic  terms,  non-violent  crime  is  far  more  serious  problem  in  our 
society.  According  to  the  Justice  Department,  economic  crimes  cost  the  American 
citizenry  between  $130  billion  and  $472  billion  a  year,  compared  to  less  than  $20 
billion  for  all  personal  and  household  crimes.  While  violent  crime  is  declining  in 
major  cities  like  New  York,  we  are  experiencing  a  white-collar  crime  wave  that  is 
costing  Americans  billions. 

The  ambiguity  about  what  constitutes  a  victim  presents  a  fatal  and  unresolvable 
flaw  in  this  proposal.  If  we  were  to  define  'Sdctim"  seriously  for  the  purpose  of  fed- 
eral offenses,  we  would  create  an  unmanageable  burden  on  prosecutors  to  let  the 
public  confront  accused  white-collar  criminals  in  the  justice  process.  On  the  other 
hand,  if  we  strictly  limit  "victims'  rights"  to  victims  of  violent  crimes,  the  amend- 
ment does  virtually  no  work  at  the  federal  level,  interferes  with  state  sovereignty 
and  leaves  out  the  most  serious  and  costly  offenses.  Surely  it  would  be  better  to 
draft  a  carefully  worded  federal  statute  that  resolves  these  ambiguities. 

The  general  theory  of  a  public  justice  process,  as  opposed  to  one  based  on  private 
revenge,  is  that  the  state  speaks  for  victims,  a  class  which  includes  the  whole  soci- 
ety since  we  all  have  an  interest  in  respect  for  the  laws.  Of  course,  states  and  local- 
ities, as  well  as  Congress,  have  the  power  to  define  the  rights  of  individual  crime 
victims  to  appear  at  different  points  in  the  criminal  process.  Many  states  and  Con- 
gress have  exercised  this  power  prudently  and  important  victims'-rights  experiments 
under  the  system  of  federalism  continue.  There  is  no  reason  now  to  place  an  expen- 
sive straitjacket  on  every  level  of  government  and  to  inject  a  hopelessly  imprecise 
and  confused  standard  into  constitutional  law.  Our  Constitution  is  a  labor  of  love 
and  a  work  of  art  but  this  amendment  is  just  finger-painting. 

Senator  Kyl,  Bruce  Fein. 
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STATEMENT  OF  BRUCE  FEIN 

Mr.  Fein.  Thank  you,  Senator,  and  Senator  Feinstein.  I  would 
like  to  begin  by  commending  the  subcommittee  for  holding  the 
hearing  and  exploring,  I  think,  the  general  denigration  of  victims 
rights  that  has  provoked  this  particular  constitutional  amendment. 

I  don't  think  that  the  amendment  necessarily  is  flawed  in  idea. 
I  think,  however,  as  all  amendments — indeed,  most  ever3dhing  in 
poUtics — ^it  is  a  matter  of  degree,  weighing  and  balancing  possible 
harms  and  rigidities  that  could  be  injected  in  the  Constitution  com- 
pared with  the  greater  flexibiUty  and  experimentation  of  creating 
rights  by  statute,  as  opposed  to  the  Hkelihood  that  there  are  cer- 
tain kinds  of  issues  that  seem  skewed  against  a  particular  group 
in  the  majoritarian  poUtical  process  so  it  is  not  fair  to  subject  to 
those  rights  to  what  is  oftentimes  called  the  caprice  or  the 
whimsies  of  majorities. 

With  regard  to  the  proposed  constitutional  amendment,  at 
present  I  think  its  flaws  outweigh  its  virtues,  although  I  could  un- 
derstand why  reasonable  persons  might  differ.  I  think  that  cer- 
tainly as  Professor  Raskin  has  pointed  out,  there  is  an  important 
worry  created  by  the  necessary  vagueness  in  defining  a  victim.  I 
don't  think  even  with  regard  to  violent  crime  that  the  scope  of  vic- 
tims rights  is  at  all  intuitive,  especially  today  when  we  are  coming 
to  a  community  which  is  seeking  to  equate  the  traditional  nuclear 
family  rights  as  those  that  consist  of  a  mother  and  a  father  and 
children  and  grandfathers  in  a  broader  way  that  would  include  var- 
ious kinds  of  friendships,  loving  relationships.  They  call  them  gay 
marriages,  they  call  them  other  sorts  of  relationships  that  would 
make,  I  think,  any  natural  definition  of  a  victim  even  of  a  violent 
crime  very  problematic. 

Vagueness  often,  however,  is  not  inevitably  fatal  to  the  workabil- 
ity of  a  constitutional  amendment.  There  are  certainly  provisions 
in  the  Bill  of  Rights  that  are  vague  and  have  vexed  the  U.S.  Su- 
preme Court  for  years.  The  idea  of  separation  of  church  and  state 
has  remained  in  a  real  cloud  for  half  a  century,  despite  numerous 
cases.  So  vagueness  by  itself  I  don't  think  is  fatal. 

But  it  seems  to  me  with  regard  to  this  amendment  there  is  a 
vagueness  about  the  term  "victim"  that  is  especially  worrisome, 
and  that  is  because  if  the  victim's  rights  are  to  be  enshrined  and 
protected,  they  must  do  so  at  the  outset  of  a  trial,  not  afterward. 
I  mean,  you  are  not  suing  here  for  damages.  The  provisions  that 
are  specified  to  be  enjoyed  by  the  victim  who  is  protected — attend- 
ing trials,  being  present  at  the  sentencing  procedures  and  those 
sorts  of  things — ^you  have  got  to  resolve  who  the  victim  is  at  the 
outset. 

Therefore,  any  kind  of  uncertainty  in  the  definition  of  a  victim 
becomes  worrisome  because  it  is  going  to  prolong  the  trial,  not  ac- 
celerate it,  especially  if  what  would  be  typically  done  is  provide 
some  right  of  interlocutory  appeal  If  there  is  a  denial  of  a  would- 
be  or  a  claimed  victim  to  attend  and  he  loses  at  the  trial  court,  you 
then  go  up  on  appeal.  Then  where,  to  the  U.S.  Supreme  Court?  I 
mean,  criminal  justice  is  already  lead-footed.  Do  we  want  to  make 
it  even  slower? 

It  seems  to  me  that  when  you  examine  what  can  be  done  at  the 
statutory  level — and  I  think,  if  anything,  recent  evidence  shows 
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that  the  clout  and  the  voices  of  victims,  rightfully  so,  are  heard 
with  attention  in  legislative  fora  Uke  this  one.  If  there  are  flaws 
that  are  worked  out,  if  there  are  situations  that  Professor  Cassell 
has  outlined  where  a  statute  doesn't  seem  to  be  fully  and  fEiithfully 
implemented,  that  can  be  corrected  by  tighter  legislation. 

It  isn't  a  situation  where  those  who  would  be  protected  by  the 
constitutionEil  amendment  lack  any  clout  at  the  legislative  level. 
They  have  organized  well.  They  do  have  a  popular  appeal,  and  I 
agree  with  what  they  are  attempting  to  accomplish  and  would  sup- 
port their  legislative  measures  or  State  constitutional  measures. 
But  I  don't  think,  as  enshrined  in  the  Constitution,  the  rigidities 
really  would  justify  enacting  this  particular  amendment. 

There  is,  to  be  sure,  much  to  be  said  about  the  idea  that  even 
if  the  statutes  could  accomplish  over  some  period  of  years  through 
trial  and  error  most,  if  not  all,  of  the  rights  that  the  amendment 
would  enshrine  that  necessarily  an  amendment  is  to  be  preferred 
because  it  adds  special  dignity  and  reverence  to  the  particular 
right.  There  is  something  about  the  idea  that  the  Constitution  is 
as  much  a  symbol  as  substance  and  that  s3anbols  count  in  life.  It 
counts  in  public  affairs. 

But  I  think  that  in  this  case,  that  kind  of  s5nnbolic  dignity  that 
would  be  granted  by  the  amendment  could  be  said  of  a  whole  host 
of  rights  that  I  don't  think  have  any  more  urgent  claim  on  pubUc 
morality  than  victims  rights.  You  can  think  of  persons  who  have 
been  afflicted  by  racial  discrimination,  racial  harassment,  sexual 
harassment,  those  sorts  of  things.  We  don't  enshrine  those  rights 
that  are  available  at  present  under  the  Civil  Rights  Act  into  a  con- 
stitutional Eunendment  even  though  there  would  be  some  psychic 
benefit  to  it. 

The  reason  is  that  because  the  law  is  oftentimes  problematic  in 
how  it  unfolds,  we  ought  to  be  hesitant  about  creating  something 
as  a  constitutional  imperative  which  necessarily  inhibits  that  trial- 
and-error  method  that  is  so  useful  and  productive  at  the  legislative 
level  and  start  with  a  statute.  If,  over  a  prolonged  period,  it  is 
shown  that  the  statutes  simply  are  unworkable  and  they  are  hon- 
ored in  the  breach,  not  the  observance,  that  would  be  a  time,  I 
would  think,  to  come  and  reexamine  the  need  for  a  constitutional 
amendment.  But  until  we  would  have  far  stronger  evidence  that  is 
at  present  available  to  show  that  the  statutory  route  is  simply  not 
a  workable  route,  I  would  then  resist  going  forward  at  this  particu- 
lar time  on  the  amendment. 

Thank  you,  Mr.  Chairman. 

[The  prepared  statement  of  Mr.  Fein  follows:] 

Prepared  Statement  of  Bruce  Fein 

Dear  Mr.  Chairman  and  Members  of  the  Committee:  I  am  grateful  for  the  oppor- 
tunity to  testify  on  the  proposed  crime  victims'  rights  amendment  to  the  United 
States  Constitution.  I  concur  with  the  sentiments  that  animate  the  proposal.  But 
I  believe  a  constitutional  amendment  would  detract  from  the  sacredness  of  the  cov- 
enant and  thoroughly  vex  the  criminal  justice  process.  Virtually  everything  sub- 
stantive the  amendment  seeks  to  accomplish  can  be  attained  through  ordinary  legis- 
lation. And  crime  victims  have  no  difficulty  in  making  their  voices  heard  in  the  cor- 
ridors of  power;  they  do  not  need  protection  from  the  majoritarian  political  process, 
in  contrast  to  criminal  defendants  whose  popularity  characteristically  ranks  with 
that  of  General  Wilham  Tecumseh  Sherman  in  Atlanta,  Georgia. 
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Enshrining  victims'  rights  in  the  Constitution  would  confer  on  them  an  aura  of 
dignity  or  veneration  Eind  psychic  upUft  to  the  victims  themselves.  But  the  same 
could  be  said  of  every  right  created  by  legislation,  such  as  the  right  to  strike  in  the 
National  Labor  Relations  Act  or  the  right  against  pregnancy  discrimination  in  the 
Civil  Rights  Act.  If  dignity  and  psychological  refreshment  were  made  the  standard 
for  converting  statutory  rights  into  constitutional  imperatives,  the  Constitution 
would  be  trivialized  and  become  as  impenetrable  to  the  ordinary  citizen  as  Gibbons' 
Decline  and  Fall  of  the  Roman  Empire. 

Far  superior  to  the  proposed  amendment  would  be  a  federal  statute  and  sister 
state  legislation  empowering  crime  victims  with  the  right  to  sue  for  damages  if  the 
criminal  culprit  had  been  negligently  released  by  any  parole  or  probation  authority. 
At  present,  parole  or  probation  officials  are  generally  immune  from  such  damage 
suits,  yet  the  percentage  of  crime  committed  by  parolees  or  arrestees  is  frightening. 

The  proposed  constitutional  amendment  is  defectively  vague.  It  crowns  crime  vic- 
tims with  a  panoply  of  rights  to  insure  their  treatment  with  "fairness,  dignity,  and 
respect."  A  Crime  victim,  however,  is  nowhere  defined.  If  the  crime  is  murder,  would 
victims  include  close  friends  or  a  gay  partner  of  the  deceased,  or  cousins,  vmcles, 
and  aunts,  or  great  grandparents,  or  business  partners?  If  the  crime  is  obscenity, 
are  victims  the  entire  community  in  which  the  obscene  material  was  distributed? 
If  the  crime  is  sedition,  are  the  victims  every  patriotic  citizen  of  the  United  States? 
These  types  of  questions  could  be  multipUed  endlessly,  and  there  are  no  intuitively 
obvious  answers.  Moreover,  they  must  be  Utigated  before  trial  if  victims'  rights  are 
to  be  vindicated,  which  would  sabotage  the  amendment's  objective  of  speedy  pro- 
ceedings free  from  unreasonable  delay. 

The  amendment  would  grant  victims  the  right  to  be  informed  and  to  be  present 
in  any  proceeding  in  which  an  accused  or  irmiate  is  afforded  justice  or  due  process. 
That  right  seems  too  broad.  It  would  cover  every  type  of  administrative  discipline 
imposed  by  prison  or  jail  authorities  in  which  the  detainee  enjoys  an  opportunity 
to  speak,  such  as  a  projjosed  revocation  of  television,  library,  or  exercise  privileges. 

The  amendment  would  grant  victims  the  right  to  a  speedy  trial.  But  how  could 
that  right  be  sensibly  enforced  or  defined?  Suppose  a  victim  believes  that  a  prosecu- 
tor is  devoting  too  much  time  in  gathering  pre-trial  evidence  through  witness  inter- 
rogation or  a  search  for  weapons  employed  in  the  alleged  crime.  Could  the  victim 
sue  to  enjoin  the  evidence  gathering  and  require  the  immediate  commencement  of 
trial?  Would  a  ruling  in  favor  of  the  victim  be  immediately  appealable?  Would  pros- 
ecutors drop  cases  if  they  believed  they  were  being  rushed  to  trial  without  adequate 
preparation? 

TTie  amendment  would  also  endow  victims  with  a  right  to  a  final  conclusion  in 
a  criminal  case  free  from  unreasonable  delay.  Would  that  require  appellate  courts 
to  expedite  consideration  of  every  criminal  appeal?  Would  it  prohibit  granting  exten- 
sions of  time  for  filing  briefs?  Would  it  require  appellate  judges  to  write  opinions 
on  an  accelerated  schedule?  Would  it  impose  some  type  of  doctrine  of  laches  in  fed- 
eral habeas  corpus  proceedings  akin  to  a  statute  of  Umitations?  These  types  of  ques- 
tions would  prolong,  not  shorten,  the  criminal  justice  process. 

The  same  is  true  for  the  questions  raised  by  the  proposed  victims'  right  to  reason- 
able protection  against  violence  or  intimidation  by  the  accused  or  convicted  offender. 
Would  reasonableness  pivot  on  the  budgetary  limits  of  the  pertinent  federal,  state, 
or  local  jurisdiction?  Would  it  turn  on  the  self-protective  resources  of  the  victim? 
Would  the  likelihood  of  intimidation  or  violence  be  controlling,  and,  if  so,  would  the 
determinative  probability  be  25%,  33%,  50%,  66%,  or  some  other  constant  figure? 

Other  questions  arise  from  the  right  to  be  present  at  every  criminal  trial  proceed- 
ing. Does  that  mean  that  a  if  a  victim  is  a  prospective  trial  witness  the  judge  caimot 
issue  an  exclusion  order  applicable  to  all  witnesses  to  prevent  a  contrived  symphony 
of  testimony?  Does  it  mean  that  a  victim  cannot  be  excluded  from  the  courtroom 
like  all  other  members  of  the  public  to  protect  classified  information,  trade  secrets, 
or  the  privacy  of  traiimatized  juveniles  giving  testimony? 

Some  ambiguity  in  constitutional  amendments  is  inevitable.  Language  will  never 
approach  the  exactitude  of  Euclidean  geometry.  But  the  proposed  victims'  rights 
amendment  seem  exceptionally  rife  with  Unguistic  mischief  that  will  multiply  Utiga- 
tion  and  further  slow  lead-footed  justice. 

Trial  and  error  through  the  legislative  process  is  a  far  more  sensible  way  to  pro- 
ceed. The  science  of  government  is  the  science  of  experiment.  Only  some  manifest 
flaw  in  the  legislative  process  could  justify  freezing  productive  experiment  in  endow- 
ing crime  victims  with  rights  by  making  them  a  constitutional  fixture.  But  none 
seems  apparent,  as  testified  to  by  the  proliferation  of  victims'  rights  laws  in  recent 
years  both  in  Congress  and  the  States. 
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Senator  Kyl.  Well,  thank  you.  I  thank  all  four  panelists  for  pre- 
senting very  useful  testimony  to  us.  We  have  some  time  before  we 
need  to  conclude  the  hearing  and  I  would  like  to  take  advantage 
of  the  expertise  of  the  four  of  you  to  inquire  further  into  some  of 
these  matters. 

Senator  Feinstein,  would  you  like  to  begin?  I  have  some  ques- 
tions I  can  begin.  If  you  would  like  to 

Senator  Feinstein,  Why  don't  you  go  ahead  and  I  will  follow  up? 

Senator  Kyl.  All  right,  thank  you,  because  what  I  would  like  to 
do  is  really  see  how  the  panel  will  interact  with  each  other  on  some 
of  these  matters. 

Senator  FEINSTEIN.  Are  you  going  to  ask  on  the  vagueness  issue? 

Senator  Kyl.  Yes.  Because  both  Professor  Raskin  and  Bruce  Fein 
have  raised  the  question  of  definition,  particularly  focused  on  the 
definition  of  "victim,"  I  think  it  is  a  good  place  to  start.  Both  Pro- 
fessor Cassell  and  Steve  Twist  had  referred  somewhat  to  that  and 
had  been  covered  by  a  question  that  was  propounded  to  Henry 
Hyde  earher,  but  I  think  it  is  worth  deeper  analysis  because  both 
of  you  have  dealt  with  it. 

So  let  me  begin  by  asking  Professor  Cassell  and  then  Steve 
Twist,  if  you  have  £in5rthing  to  add,  how  you  respond  to  this  ques- 
tion about,  A,  how  you  define  "victim,"  and,  B,  given  the  potential 
vagueness  there  of  that  term  whether  it  would  lengthen  or  prolong 
a  proceeding  in  order  to  determine  who  victims  are. 

Mr,  Cassell.  Well,  let  me  begin  by  sa3dng  that  when  we  look  at 
this  question,  we  can  approach  in  either  of  two  ways.  We  can  ap- 
proach as  a  law  school  professor  would  and  ask  questions  or 
hypotheticals,  and  so  forth,  or  we  can  go  to  the  real  world.  As  a 
law  professor,  I  am  inclined  to  the  first  approach,  but  I  think  as 
legislators  you  should  incline  to  the  second  and  ask  yourselves 
what  is  the  real-world  experience  with  State  constitutional  amend- 
ments, 

I  mean,  after  all,  the  questions  that  have  been  raised  today  were 
raised  in  Utah  and  Arizona,  California,  other  places  where  State 
constitutional  amendments  were  tried.  Those  questions  were  raised 
and  they  have  been  answered.  For  example,  in  Utah  we  have  an 
implementing  statute  to  our  constitutional  amendment  which  de- 
fines with  some  precision  what  a  victim  of  crime  is.  A  victim  of 
crime  is  defined  in  the  statute  as: 

Any  natural  person  against  whom  a  charged  crime  is  alleged  to  have  been  per- 
petrated or  attempted  by  the  defendant  personally  or  as  a  party  to  the  offense  or, 
in  the  discretion  of  the  court,  against  whom  a  related  crime  is  alleged  to  have  per- 
petrated or  attempted,  unless  the  natural  person  is  the  accused  or  appears  to  be 
accountable  or  otherwise  criminally  responsible  for  or  criminally  involved  in  a  crime 
or  a  crime  arising  from  the  same  conduct. 

Other  statutory  definitions  are  available  as  well.  So  you  can  de- 
fine the  definition  or  you  can  define  who  a  crime  victim  is  with 
some  precision.  Now,  remember,  once  that  definition  is  in  place, 
nothing  takes  away  the  rights  of  the  courts  to  apply  the  law  to  the 
facts  of  a  particular  case.  I  mean,  obviously,  a  judge  is  going  to 
have  to,  in  the  context  of  a  particular  case,  determine,  then,  who 
is  a  crime  victim.  But  even  here,  the  problems  are  not  insuperable. 

Professor  Raskin  has  talked  about  mass  crimes,  tort  crimes,  and 
so  forth.  The  problems  here  are  really  not  very  substantial.  How 
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do  you  give  notice  to  a  large  number  of  people?  Well,  you  put  notice 
in  a  newspaper,  if  there  is  no  other  feasible  way  of  doing  it,  that 
a  proceeding  is  going  forward.  They  could  then  have  the  right  to 
be  present. 

For  example,  in  the  Oklahoma  City  bombing  case  arrangement 
is  being  made  for  the  large  number  of  victims  there.  If  there  was 
sufficient  interest  in  a  case,  I  think  we  should  try  to  accommodate 
a  large  number  of  victims.  What  about  the  right  to  be  heard?  By 
statute,  in  Utah  when  there  is  a  large  number  of  victims,  the  coxirt 
hears  a  reasonable  number  of  victims  personally  and  then  takes 
written  submissions  for  the  remainder.  So  all  of  these  questions  are 
good  ones  to  consider,  but  the  important  point  is  all  of  the  ques- 
tions have  answers. 

Senator  Kyl.  Steve  Twist,  anything  to  add  to  that? 

Mr,  Twist.  Senator,  thank  you.  Simply  to  add  to  that  there  are 
no  insurmountable  ambiguities  in  the  word  "victim."  If  that  were 
true  and  there  were  these  ambiguities,  no  case  involving  a  victim 
would  ever  be  successfully  prosecuted.  The  law  demands  that  the 
government  in  a  case  involving  a  victim  prove  beyond  a  reasonable 
doubt  £dl  of  the  elements  of  the  crime,  including  the  conduct  which 
is  committed  against  the  person  who  is  supposed  to  be  the  pro- 
tected person  of  the  statute.  This  has  not  been  a  problem. 

In  Arizona,  the  constitutional  victims  bill  of  rights  in  its  text  de- 
fines the  word  "victim."  Was  that  absolutely  necessary?  No.  We 
have  a  statutory  implementation  that  also  follows  that  constitu- 
tional definition,  makes  it  very  clear  that  the  victim  is  the  person 
against  whom  the  crime  is  committed  and  then  goes  on  to  extend 
it  to  reasonable  family  members  and  others  who  society,  in  the  em- 
bodiment of  our  legislature,  it  was  appropriate  to  extend  the  rights 
to  be  informed  and  present  and  heard  and  all  of  the  other  Utany 
of  rights  there. 

There  are  no  insurmountable  problems  with  this  word,  and  that 
comes  from  the  experience,  as  Professor  Cassell  said,  of  real  Hfe. 
It  has  not  been  a  problem.  We  have  had  constitutional  amendment 
on  the  books  for  6  years  and  this  problem  has  never  surfaced. 

Senator  Kyl.  Bruce  Fein. 

Mr.  Fein.  I  am  not  sure  that  the  answers  that  have  been  given 
are  fully  satisfactory.  It  does  seem  to  me,  without  doubt,  that  legis- 
lation could  define  and  expand  upon  a  core  concept  of  victim  in  the 
Constitution,  but  it  would  seem  to  me  that  if  there  is  a  victim  that 
is  a  victim  in  the  constitutional  sense,  a  statute  can't  narrow  that. 
A  statute  couldn't  detract  and  take  away  from  a  constitutional 
right,  no  matter  how  specific. 

It  is  not  clear  to  me  that  the  victims,  when  you  have  a  constitu- 
tional right,  necessarily  would  be  so  easily  identified.  One  area  of 
controversial  issue  is  going  to  be  those  who  have  gay  partners. 
Well,  it  is  unconstitutional  to  say  that 

Senator  Kyl.  Let  me  just  interrupt  you  there  because  this  is  a 
very  important  point.  Wouldn't  it  be  resolved  in  this  fashion,  either 
defining  that  kind  of  individual  out  or  in?  If  the  individual  is  de- 
fined out,  at  the  first  opportunity  where  that  matter  is  appro- 
priately raised  in  court  the  matter  is  Utigated.  A  judicial  decision 
results.  Eventually,  it  could,  as  a  federally  constitutional  matter,  be 
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resolved  by  the  U.S.  Supreme  Court,  at  which  point  you  would 
have  the  jurisprudence  that  defines  it  for  all  of  us. 

Mr.  Fein.  Well,  sure.  I  mean,  in  some  sense  any  kind  of  vague- 
ness in  a  statute  or  in  the  Constitution  itself  ultimately — ^if  the  Su- 
preme Court  defines  the  particular  vagueness  with  enough  case 
law,  then  it  is  no  longer  vague  an3anore.  They  have  said  what  it 
is.  It  is  not  clear  to  me  that  this  would  be  the  only  kind  of  vague- 
ness that  would  arise. 

See,  I  don't  think,  if  the  amendment  itself  is  interpreted  to  mean 
that  a  victim  would  be  a  gay  partner  as  well  as  a  married  part- 
ner— they  may  be  the  same  before  long — ^that  a  statute  could  re- 
solve the  question  of  whether  that  was  correct.  That  has  to  be  re- 
solved by  interpreting  the  Constitution. 

But  where  does  it  seem  to  me — ^when  you  move  beyond  that,  can 
it  just  be  close  friendships?  I  mean,  these  are  important  rights  and 
I  could  see  countless  relationships  that  ultimately  could  plague  the 
courts,  going  up  to  the  U.S.  Supreme  Court. 

Now,  your  answer  is  in  some  sense  a  fair  one.  Once  the  Supreme 
Court  decides,  isn't  that  it?  Well,  it  depends  upon  how  clear  the 
Court  is  sometimes.  Sometimes,  they  fracture  and  they  end  up 
spending  more  than  just  one  case  finally  deciding  what  the  answer 
is,  and  that  could  take  many,  many  years  of  Htigation.  Again,  I 
don't  see  that,  standing  alone,  Senator,  as  fatal. 

I  mean,  obviously,  you  have  got  to  deal  with  balances  of  degree 
here  and  you  have  to  say,  but  considering  the  choice  that  you  have 
got  to  make,  the  statutory  route  or  the  constitutional  route,  is  the 
game  worth  the  candle  here  when  you  are  going  to  rigidify  at  the 
outset  the  rules  of  the  game  where  there  is  no,  it  seems  to  me, 
clear  reason  why  working  at  the  statutory  level,  at  least  at  this 
time,  would  not  be  preferable  where  you  can  try  to  correct  any 
problems  that  occur  and  you  can  move  with  much  greater  speed  be- 
cause you  have  just  got  the  regular  legislative  process  to  correct 
problems. 

Senator  Kyl.  I  think  Professor  Raskin  wants  to  respond,  and 
then  Steve  Twist,  and  then  we  want  to  move  on  to  some  other 
questions  as  well. 

Mr.  Raskin.  I  would  just  say  the  problem  is  not  just  a  notice 
problem,  but  it  is  a  definitional  problem.  Mr.  Twist  tells  us  that  it 
has  been  successfully  defined  in  a  number  of  States,  and  again  I 
would  go  back  to  the  reason  for  this  being  that  the  States  prosecute 
violent  crimes  and  it  is  quite  easy,  or  at  least  it  is  easier  to  define 
who  a  victim  of  a  violent  crime  is,  but  the  vast  majority  of  Federal 
offenses  are  nonviolent  economic  or  political  crimes. 

Take,  for  example,  Congressman  Rostenkowski's  situation.  Now, 
he  has  just  reached  a  plea  bargain  agreement  where  he  is  going  to 
plead  guilty,  according  to  the  newspapers,  to  two  counts  of  im- 
proper use  of  governmental  funds.  Now,  this  constitutional  amend- 
ment would  allow  any  victim  to  reopen  a  previously  negotiated  plea 
bargain  agreement. 

Now,  who  are  the  victims?  Is  it  other  Members  of  Congress?  Is 
it  members  of  his  staff?  Is  it  the  Speaker  of  the  House?  Is  it  his 
constituents,  or  indeed  is  it  every  citizen  in  the  United  States?  So 
I  think  at  the  very  least  there  is  a  fatal  ambiguity  in  the  constitu- 
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tional  amendment  that  needs  to  be  resolved;  that  is,  does  it  just 
apply  to  violent  crimes  or  does  it 

Senator  Feinstein.  Would  you  just  yield,  Senator,  on  this? 

Senator  Kyl.  Yes,  I  would  be  happy  to  yield. 

Senator  Feinstein.  I  just  cannot  fathom — and  I  know  you  are 
both  so  brilliant — your  reasoning.  Let  me  just  read  it.  'To  ensure 
that  the  victim  is  treated  with  fairness,  dignity  and  respect  from 
the  occurrence  of  a  crime  of  violence  and  other  crimes  as  may  be 
defined  by  law  pursuant  to  section  2  of  this  article."  Then  section 
2  of  the  article  goes  on  and  says  that,  you  know,  the  States  will 
have  the  power  to  implement  the  article.  What  is  the  problem?  It 
is  like  due  process  of  law  in  the  Constitution;  that  is  vague  until 
interpreted. 

Mr.  Raskin.  So  is  the  explanation,  then,  that  Congress  can  deter- 
mine at  each  session  which  crimes  will  give  rise  to  victim  status, 
and  at  some  point,  for  example,  corporate  embezzlement  or  envi- 
ronmental crimes  may  give  rise  to  victim  status? 

Senator  Feinstein.  No,  no,  no.  Wait  a  minute.  As  I  read  this 
thing,  and  correct  me  if  I  am  wrong,  it  says  very  clearly  that  this 
relates  to  a  crime  of  violence  or  other  crimes  as  may  be  defined. 
Now,  if  a  State  wants  to  include  sedition  within  that,  I  suppose 
they  could  pass  a  law  and  do  it,  but  crimes  of  violence  are  pretty 
well  defined  and  they  are  defined,  you  know,  all  the  way  through 
Federal  and  State  law. 

Mr.  Raskin.  OK  So  as  I  understand  it,  your  explanation  then  is 
it  would  be  perfectly  OK  for  Congress  not  to  give  protection  to  vic- 
tims of  nonviolent  crimes  under  this  and  the  States  could  also  de- 
cide not  to  give  protection  to  victims  of  nonviolent  crimes. 

Senator  FElNSTEDSf.  It  is  my  understanding  the  State — is  that  not 
your 

Senator  Kyl.  That  is  correct.  I  think  that  is  correct. 

Mr.  Raskin.  In  other  words,  I  think  if  we  are  going  to  do  this, 
we  should  do  it  right,  and  the  fact  of  the  matter  is  that  nonviolent 
crimes  are  much  more  costly  in  economic  and  social  terms  than  vio- 
lent crimes  are. 

Senator  Feinstein.  But  that  isn't  the  purpose  of  this  amend- 
ment. The  purpose  of  the  amendment  is  to  give  people  who  suffer 
violence  an  opportunity  to  be  respected  by  the  process  that  has  the 
basic  rights — 

Mr,  Raskin,  All  I  would  say.  Senator  Feinstein,  is  that  families 
whose  children  end  up  poisoned  by  toxic  waste  dumping  or  Love 
Canal  or  something  Uke  that  view  themselves  equally  as  victims  as 
the  wonderful  people  in  this  room. 

Senator  Feinstein.  Well,  I  mean,  you  know,  you  can  apply  it  to 
an5rthing.  I  mean,  you  can  nurse  this  thing  to  death  if  you  choose 
to,  but  what  is  a  crime  of  violence  and  what  is  not  a  crime  of  vio- 
lence, therefore  what  is  applicable  under  this  amendment  and  what 
is  not  applicable  under  the  amendment,  would  be  defined  by  a  body 
of  law. 

Senator  Kyl.  People  influenced  by  the  very  arguments  that  you 
have  made,  and  they  are  not  insubstantial  points,  I  think. 

Let's  try  to  move  on.  Steve  Twist,  did  you  have  anything  else  on 
this? 

Mr.  Twist.  No.  That  is  all  right. 
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Senator  Kyl,  This  isn't  so  much  a  question  as  to  just  clear  some- 
thing up,  too,  and  I  think  Senator  Feinstein  has  helped  to  clear 
this  up.  By  the  way,  let  me  just  say  I  would  Hke  to  be  able  to  call 
upon  all  four  of  you  as  we  continue  to  work  with  this  because  you 
have  all  raised  important  points. 

The  Constitution  should  not  be  amended  unless  we  are  very  cer- 
tain of  what  we  are  doing,  as  certain  as  we  can  possibly  be,  given 
the  interest  to  take  action — the  balance  you  talked  of,  Bruce  Fein. 
We  want  this  to  be  as  good  as  it  can  be.  We  have  already  spent 
a  lot  of  time  polishing  it.  People  like  Professor  Cassell  and  Steve 
Twist,  who  have  worked  on  this  literally  for  at  least  half  a  dozen 
ye£irs,  and  perhaps  more,  and  it  has  been  a  big  part  of  their  lives, 
have  had  experience  with  a  lot  of  these  aspects  of  it,  but  none  of 
these  questions  are  unimportsint  or  insignificant  and  we  appreciate 
their  being  raised. 

The  one  thing  I  would  like  to  clear  up  in  defense  of  what  we  have 
done  here  to  a  point  that  you  have  made,  Professor  Raskin,  because 
we  have  given  a  lot  of  thought  to  this  one  as  advocates  of  States' 
rights  and  federaUsm — I  would  reject  your  notion  that  this  is  an 
assa\ilt  on  federaUsm  and  I  hope  you  would  at  least  give  me  that 
much,  for  these  two  or  three  reasons. 

First  of  all,  of  course,  it  only  becomes  effective  if  three-fourths  of 
the  State  legislatures  vote  to  approve  it.  So  there  is  a  rather  strong 
built-in  self-defense  mechanism  there  against  States  being  tram- 
pled upon  by  the  Members  of  the  U.S.  Congress. 

Second,  I  am  sure  you  would  agree  with  me  that  it  has  been  an 
appropriate  exercise  of  Federal  constitutional  power  for  the  Su- 
preme Coiirt  to  have  appUed  Bill  of  Rights  rights  through  the  14th 
amendment  to  the  States  so  that  citizens  are  protected  from  State 
action  as  well  as  Federal  action  and  given  certain  rights  as  State 
citizens  as  well  as  in  the  Federal  context;  that  is,  as  in  Federal 
court.  I  would  presume  that  you  would  agree  that  those  rights 
should  have  flowed  through  the  14th  amendment  and  that  that 
would  not  be  an  undue  exercise  of  Federal  power  over  the  States. 

I  would  advise  you  that  in  thinking  about  how  to  not  unduly 
trample  on  States'  rights  or  the  rights  of  citizens  as  State  citizens, 
we  did  not  seek  to  preempt  State  law  here,  but  specifically  wrote 
this  provision  so  that  the  rights  literally  flowed  through  the  14th 
amendment  to  the  States  as  the  courts  have  interpreted  rights  for 
defendants.  So  we  specifically  tried  to  deal  with  that  and  if  you  can 
assist  us  further  on  it,  I  would  appreciate  it,  but  the  wording  was 
chosen  to  effect  that  result. 

Mr.  Raskin.  And  I  appreciate  that,  Senator,  and  I  have  no  prob- 
lem at  all  with  the  Constitution  being  amended  to  grant  greater 
rights  to  the  citizenry  and  this  wovild  accomplish  that,  but  I  think 
we  also  have  to  recognize  that  under  section  1983,  if  a  citizen 
viewed  him  or  herself  as  a  victim — take,  for  example,  Mr.  Fein's  ex- 
ample of  a  gay  or  lesbian  p2u*tner  who  opposed  or  resisted  a  State 
law  that  restricted  or  excluded  him  or  her  from  a  statute's  cov- 
erage. He  or  she  could  go  to  court  under  section  1983  and  sue  the 
State  for  interference  with  his  or  her  civil  rights,  as  created  by  the 
U.S.  Constitution,  and  damages  could  be  awarded  against  the  State 
up  to  milhons  of  dollars. 
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Senator  Kyl.  You  may  not  have  been  here  when  we  specifically 
noted  the  fact  that  we  were  prepared  to  deal  in  the  language  with 
the  issue  of  damages  because  we  do  not  want  to  create  a  cause  of 
action  for  damages  here.  Would  both  of  you  agree  that  that  would 
be  a  sound  addition? 

Mr.  Raskin.  Well,  if  it  is  going  to  be  a  constitutional  right,  I 
think  you  need  something  to  make  it  enforceable.  In  other  words, 
I  don't  think  we  want  to  just  add  language — ^in  other  words,  what 
will  be  the  mechanism  for  enforcing  it  if  not  damages  against  a 
State? 

Senator  Kyl.  Both  Professor  Cassell  and  Steve  Twist  referred  to 
that  earUer  and  perhaps  you  would  like  to  reiterate  your  comments 
on  that. 

Mr.  Twist.  Thank  you,  Mr.  Chairman.  The  mechanism  of  pri- 
mary enforcement  chosen  in  Arizona  is  working  very  well,  and  that 
is  simply  language  that  grants  to  the  victim  standing  to  seek  court 
orders  by  wluch  they  might  enforce  their  rights.  That  is  not  filed 
in  a  separate  action  or  is  not  filed  in  a  separate  civil  case  or  dam- 
age action.  It  is  simply  a  recognition  that  the  victim  has  a  right 
to  stand  up  in  the  courthouse  and  file  a  motion  and  say  with  re- 
spect to  whatever  the  right  might  be — entry  into  the  courtroom 
during  the  trial,  the  right  to  be  heard  at  sentencing,  the  right  to 
be  heard  at  a  release  proceeding — the  victim  would  have  that  right. 

Indeed,  Patricia  Pollard,  from  whom  you  heard  earlier  today, 
used  her  standing,  not  a  damage  action  for  money  damages,  but 
used  her  standing  right  under  the  Arizona  Constitution  to  seek  an 
order  which  she  got  fi*om  the  Arizona  Court  of  Appeals  that  or- 
dered the  parole  board  to  revoke  the  release  decision  and  hear  from 
her  again.  When  they  heard  from  her,  her  standing  worked,  her 
rights  were  enforced  and  Eric  Mageary  was  not  released. 

Mr.  Fein.  I  am  not  so  worried  with  problems  of  necessarily  en- 
forcing the  provisions.  The  U.S.  Supreme  Court  has  recognized 
that,  characteristically,  rights  enshrined  in  the  Constitution  can  be 
enforced  through  private  action,  damage  actions — Carlson  v.  Green 
and  Bivens  and  its  precedents — with  appropriate  immunity. 

I  am  not  so  concerned — at  least  not  perhaps  as  vociferous  as  Pro- 
fessor Raskin  about  the  federalism  issue  and  the  matter  of  the 
principle  of  intruding  on  State  sovereignty.  Again,  these  are  all 
matters  of  tradeoffs.  We  intruded  on  State  sovereignty  in  develop- 
ing the  commerce  clause  and  foreign  policy  as  well,  for  a  whole  host 
of  good  reasons,  and  we  have  done  so  through  the  14th  amend- 
ment. 

The  disadvantage  I  see  at  present  is  that  it  is  simply  going  to 
subtract  from  that  wealth  of  information  that  is  productive  and  en- 
riching of  sensible  discourse  in  creating  a  statute  of  rights  for  vic- 
tims that  we  want  and  that  would  have  a  proper  balance  with  the 
need  for  some  expedition  in  criminal  trials  and  disposition  by  cut- 
ting off"  the  experimentation  that  can  occur  at  the  State  level. 

Now,  I  understand  not  all  experimentation  is  cut  off.  I  think  Sen- 
ator Feinstein  put  it  very  well  that  under  section  2  States  can  vary 
as  to  whether  or  not  they  want  to  go  beyond  violent  crime,  but  it 
does  cut  off  some  experimentation,  surely,  with  regard  to  treatment 
of  victims  of  violent  crime,  too,  because  victim,  as  we  understand, 
isn't  self-defining  there. 
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Again,  if  you  have  struggled  with  a  problem  for  10,  11,  15  years 
at  the  State  level  and  the  statutes  just  don't  seem  to  be  working, 
fine,  I  understand  the  need.  You  have  got  to  go  forward,  but  we  are 
really  at  the  embryonic  stage,  relatively  speaking,  in  creating  these 
kinds  of  rights.  Why  is  there  a  need  for  haste  right  now?  It  is  just 
not  compelUng  to  me. 

Senator  Kyl.  Professor  Cassell,  and  then  I  would  like  to  inquire 
into  one  final  subject,  the  issue  of  cost  that  was  raised  by  Professor 
Raskin  or  Bruce  Fein.  I  am  not  sure  which.  But  if  we  could  cover 
that  first.  Professor  Cassell,  on  this  point? 

Mr.  Cassell.  Mr.  Fein  mentioned  that  if  we  had  been  struggHng 
with  something  for  14  years  or  so,  we  should  take  action,  then,  at 
the  constitutional  level.  I  would  just  like  to  remind  him  that  in 
1982  the  President's  Task  Force  on  Victims  of  Crime  recited  a 
number  of  injustices  that  were  perpetrated  against  crime  victims 
and  proposed  a  Federal  constitutional  amendment.  That  was  14 
years  ago,  and  yet  here  we  are  today  hearing  the  same  stories  from 
crime  victims  and  cases  that  are  being  brought  every  day  with  the 
same  sorts  of  problems.  So  it  is  time  to  take  constitutional  action. 

One  other  quick  point,  as  well,  the  notion  of  cutting  off  this  expe- 
rience in  the  States.  We  don't  allow  States  to  experiment  with  de- 
fendants' rights.  We  don't  allow  them  to  decide  whether  or  not  to 
provide  counsel  to  defendants,  and  likewise  we  shouldn't  allow 
States  to  experiment  with  the  basic  victims'  rights  that  are  at  issue 
here  in  this  Federal  constitutional  amendment. 

Mr.  Fein.  Well,  I  would  like  to  respond  to  that  latter  point  first. 
I  think  the  reason  is  one  that  is  based  upon  politics  and  our  com- 
mon sense  of  how  rights  grow  or  flourish  or  are  perhaps  overlooked 
at  the  legislative  level.  The  reason  why  we  make  the  distinction  is 
that  I  point  out  in  my  testimony  defendants  typically  are  about  as 
popular  as  William  Tecumseh  Sherman  in  Atlanta,  GA,  and  there- 
fore there  is  a  need  to  provide  special  constitutional  protection  for 
those  who  are  ordinarily  disfavored  in  the  legislative  process.  That, 
I  don't  think,  can  be  said  with  regard  to  victims. 

I  think  the  vast  majority  of  citizens  and  the  vast  majority  of  leg- 
islators, rightfiilly  so,  have  great  sympathy  for  victims.  That  is  why 
the  statutory  or  legislative  process  can  work. 

Senator  Feinstein.  Would  you  allow  me  just  on  this 

Senator  Kyl.  I  have  got  a  response  to  that,  too,  but  go  ahead. 

Senator  Feinstein.  Do  you  mean  when  you  are  told  you  can't  sit 
in  a  courtroom,  you  aren't  disfavored  by  the  process,  or  do  you 
mean  when  you  are  the  victim  and  somebody  is  released  and  you 
are  not  even  given  notice  of  that  release  so  you  can  protect  your- 
self, you  are  not  disfavored  by  the  process?  Of  course,  you  are. 

Mr.  Fein.  You  are  disfavored,  Senator,  by  that  particular  deci- 
sion, and  I  understand  that  the  legislative  process  doesn't  move 
Mercury-footed  all  the  time,  as  you  well  know. 

Senator  Feinstein.  But  that  is  the  process. 

Mr.  Fein.  But  the  process  works  overtime.  If  you  could  just  give 
me  a  moment,  oftentimes  it  takes  a  few  years  and  maybe  that 
looks  Hke  an  eternity  for  someone  who  suffers  in  the  interim,  but 
we  are  deahng  with  large  issues  of  public  poHcy  here.  This  amend- 
ment that  you  are  proposing,  even  at  its  most  rapid  speed,  wouldn't 
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be  likely  ratified  for  a  long,  long  time.  In  the  interim,  there  may 
be  many  persons  of  the  type  you  have  described  that  suffer. 

But  when  we  look  at  long-term  institutional  flows,  I  think  by  and 
large  when  legislatures  hear  stories  of  the  type  that  you  were  tell- 
ing, they  are  sympathetic  and  they  are  responding  £md  have  re- 
sponded with  measures  that  seek  to  protect  victims'  rights.  Just 
look  on  the  statute  books,  and  Professor  Cassell  could  give  you  an 
arm's  length  of  legislatures  who  have  so  acted. 

Senator  Feinstein.  Are  you  saying,  then,  that  there  are  States 
that,  independent  of  a  constitutional  amendment,  have  taken  ac- 
tion to  prescribe  that  a  victim  must  be  noticed  when  a  parole  hear- 
ing is  held  and  has  the  right  to  be  present  at  that  parole  hearing? 
I  would  hke  to  know  which  ones  they  are. 

Mr.  Fein.  Well,  I  would  defer  to  Professor  Cassell,  who  has  stud- 
ied all  of  these  particular  areas  far  more  thoroughly  than  I  have, 
but  surely  that  general  idea  is  one  that  characteristically  would  be 
received  sjonpathetically  by  a  legislature.  Maybe  it  takes  a  while 
to  act  on  it.  As  opposed  to  the  t3T)ical  voice  that  would  be  made  by 
a  criminal  defendant  accused  of  a  violent  crime,  I  think  that  that 
kind  of  right  is  one  that  we  c£in  trust  the  legislative  process  to  deal 
with  adequately. 

Mr.  Twist.  Mr.  Chairman,  with  all  due  respect  to  Mr.  Fein's  ref- 
erence to  General  Sherman,  I  can  guarantee  him  and  all  of  you 
that  there  are  victims  of  arson  today  in  Atlanta,  GA,  who  have  lit- 
tle or  no  say,  as  the  victims  he  alludes  to  of  an  earlier  era  had 
about  their  victimization.  They  will  have  no  notice  of  the  proceed- 
ings, despite  probably  very  soundly  worded  statutes  in  the  State  of 
Georgia.  They  will  have  no  opportunity  to  be  heard.  They  will  have 
no  opportunity  to  be  present  at  these  proceedings. 

It  all  comes  down  to  the  fact  that  they  are  not  recognized  in  the 
fundamental  law  of  our  country.  These  statutes  have  been  on  the 
books  for  almost  two  decades.  We  have  had  statutes  in  Arizona 
that  go  back  to  the  late  1970's.  They  simply  do  not  work  to  redress 
the  imbalance  that  we  find  in  the  justice  system.  They  haven't 
worked.  They  will  not  work  until  we  get  constitutional  rights  in  the 
U.S.  Constitution. 

Senator  Kyl.  Could  I  quickly  move  on,  since  we  wanted  to  termi- 
nate this  hearing  at  12:30  p.m.?  I  should  say  Senator  Grassley  had 
some  written  questions  that  he  wanted  to  submit  to  this  particular 
panel  on  the  record,  and  while  you  have  no  obligation  to  do  so,  I 
would  very  much  appreciate  your  consideration  of  those  questions 
and  of  presenting  additional  testimony  on  anything  that  has  been 
presented  so  far. 

[The  questions  of  Senator  Grassley  were  not  available  at  press 
time.] 

Senator  Kyl.  Could  I  very  quickly  just  in  the  last  minute  or 
two— — 

Senator  Feinstein.  I  have  one  question. 

Senator  Kyl.  I  am  sorry.  I  will  call  upon  Senator  Feinstein. 
Could  I  just  ask  you  to  quickly  respond  to  this  issue  of  cost  because 
Professor  Raskin  noted  that  there  could  be  costs  associated  with 
the  enforcement  of  these  rights?  Professor  Cassell? 

Mr.  Cassell.  Yes.  Let  me  report  the  experience  from  the  State 
of  UtzJi.  Actually,  I  did  a  cost/benefit  assessment  of  how  much  our 
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Utah  victims  rights  amendment  would  cost.  It  turned  out  that  it 
was  saving  money  by  expediting  court  proceedings,  I  quantified 
that  one  aspect  of  our  amendment  would  save  the  State  more  than 
$800,000  every  year  in  expedited  court  proceedings. 

Now,  it  is  true  that  the  amendments  impose  some  nominal  cost, 
primarily  in  the  area  of  notice.  It  turns  out,  again,  looking  at  the 
real-world  experience  in  Utah,  that  it  has  been  fairly  simple  to 
modify  computer  systems  that  are  used  in  prosecutors'  offices. 
Computers  are  used  to  generate  subpoenas  to  victims  and  other 
witnesses.  Those  programs  can  be  modified  to  send  them  notices  of 
not  of  when  they  are  subpoenaed  to  testify,  but  of  other  stages  in 
the  process. 

That  is  required  in  Salt  Lake  County,  our  largest  jurisdiction,  I 
beUeve,  some  additional  secretarial  support  and  certainly  some  ad- 
ditional postage  expenses,  but  there  has  been  no  need  to  go  to  the 
legislature  for  some  kind  of  extraordinary  expense.  So  when  you 
read  in  the  testimony  this  academic  speculation  about  tremendous 
costs,  and  so  forth,  I  think  it  is  important  again  to  look  at  the  real- 
world  experience.  That  just  has  not  happened. 

Senator  Kyl.  Senator  Feinstein. 

Senator  Feinstein.  Very  quickly — and  I  thank  the  Chair — of  Mr. 
Cassell  and  Mr.  Twist,  what  about  Mr.  Fein's  argument  that  notice 
woxild  have  to  be  given  to  victims  of  a  prisoner's  administrative 
hearing  over  conditions  of  confinement?  I  don't  beheve  that  was  the 
intent.  Do  you  believe  that  that  is  correct? 

Mr.  Twist.  Mr.  Chairman  and  Senator  Feinstein,  I  think  the  con- 
text of  the  Eimendment — the  context  of  the  language  in  which  that 
phrase  "right  to  notice"  or  "right  to  be  informed"  makes  it  clear 
that  the  reference  is  to  court  proceedings  or  to  those  proceedings 
after  court  that  involve  release  decisions  by  the  prison  authorities 
and  not  to  the  proceedings  that  the  testimony  has  made  reference 
to. 

I  would  simply  focus  on  the  fact  that  it  is  a  proceeding  at  which 
the  convicted  person  has  a  right  to  be  present.  Many  of  the  pro- 
ceedings alluded  to  in  the  testimony  are  not  matters  where  the  con- 
victed person  is  actually  given  a  right  to  personally  attend.  But  if 
this  is  an  area  where  adding  the  word  "court"  or  the  words  "parole 
proceeding"  would  help  clarify  it,  I  think  that  is  clear  from  the  con- 
text, but  we  are  certainly  willing  to  make  it  more  clear. 

Senator  Feinstein.  I  think  we  should  work  with  you  on  that  one 
just  to  be  absolutely  certain.  Thank  you. 

Senator  Kyl.  Again,  any 

Mr.  Raskin.  Could  I  just  make  two  quick  ones? 

Senator  Kyl.  Yes. 

Mr.  Raskin.  One  is  I  think  it  needs  to  be  clarified  whether  the 
grand  jury  proceeding  is  something  also  covered  here  or  not. 

Senator  Kyl.  It  clearly  was  not  intended  to  be  and  by  the  use 
of  the  word  "accused"  we  thought  we  had  solved  that  problem,  but 
if  it  needs  to  be  any  more  explicit,  we  can  certainly 

Mr.  Raskin.  Well,  just  because  according  to  the  fifth  amendment 
the  moment  there  is  custodial  interrogation,  you  are  the  accused; 
that  is,  yoiu"  constitutional  rights  attach.  So  it  needs  to  be  clarified 
that  you  are  not  using  the  fifth  amendment  standard. 
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The  final  point  I  would  make,  Mr.  Chgdrman,  is  that  there  is  sort 
of  a  paradox,  which  is  what  we  hear  about  some  wonderful  State 
experiments  that  seem  to  be  working,  saving  money,  and  so  forth. 
Yet,  the  argument  is  made  that  a  constitutional  amendment  is 
needed  because  the  State  experiments  aren't  working  and  presum- 
ably what  Congress  could  do  by  statute,  which  it  has  not  really 
tried  to  do,  can't  work. 

Yet,  the  constitutional  amendment  itself  then  delegates  the  job 
precisely  to  Congress  and  the  States  to  define  by  statute  what  a 
victim  is  and  what  the  rights  are.  So  as  long  as  we  are  going  to 
delegate  it  to  Congress  and  the  States  anyway  through  the  amend- 
ment to  do  the  hard  work  of  defining  a  victim  and  defining  what 
the  rights  are,  why  not  just  do  it  by  statute? 

Senator  Kyl.  Proponents  always  receive  the  last  word,  and  I  do 
mean  the  last  word.  Steve  Twist. 

Mr.  Twist.  Mr.  Chairman,  thank  you.  I  dare  say  that  the  critics 
of  this  proposed  amendment  would  not  be  so  bold  as  to  stand  up 
and  say  that  a  defendant's  right  to  remcdn  silent,  that  a  defend- 
ant's right  to  a  lawyer,  that  a  defendant's  right  to  a  speedy  or  pub- 
lic trial,  that  a  defendant's  right  to  all  of  the  things  that  are  ex- 
tended in  the  Federal  Constitution  are  sufficient  to  be  protected  in 
a  statute  and  left  to  the  vagaries  of  State  experimentation. 

All  victims  come  before  you  today  and  ask  is  that  their  rights  re- 
ceive no  better,  no  greater  treatment  that  the  rights  of  the  crimi- 
nals, that  they  be  enshrined  in  the  same  document,  and  that  the 
critics  recognize  that  the  flip  side  of  their  argument  is  that  defend- 
ants' rights  would  be  put  in  statutes  or  put  in  State  constitutions 
and  I  don't  think  anyone  is  going  to  argue  that. 

Senator  Kyl.  Again,  I  very  much  appreciate  the  testimony  all  of 
you  have  given.  Anyone  is  welcome  to  provide  additional  state- 
ments for  the  record.  Again,  I  express  my  appreciation  to  those  of 
you  have  testified,  and  also  to  the  representatives  fi-om  groups  and 
others  who  are  here  and  who  didn't  testify,  but  have  given  us  a  tre- 
mendous amount  of  support.  We  look  forward  to  your  continued  co- 
operation with  us  as  we  move  this  forward  through  this  process. 

This  hearing  is  now  adjoiimed. 

[Whereupon,  at  12:37  p.m.,  the  committee  was  adjourned.] 
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APPENDIX 


Proposed  Legislation 


104th  congress 
2d  Session 


S.  J.  RES.  52 


Proposing  an  amendment  to  the  Constitution  of  the  United  States  to  protect 
the  rights  of  victims  of  crime. 


IN  THE  SENATE  OF  THE  UNITED  STATES 

April  22,  1996 
Mr.  Kyl  (for  himself,  Mrs.  Peinstein,  Mr.  Hatch,  and  Mr.  Craig)  intro- 
duced the  following  joint  resolution;  which  was  read  twice  and  referred 
to  the  Committee  on  the  Judiciary 


JOINT  RESOLUTION 

Proposing  an  amendment  to  the  Constitution  of  the  United 
States  to  protect  the  rights  of  victims  of  crime. 

1  Resolved  by  the  Senate  and  House  of  Representatives 

2  of  the  United  States  of  America  in  Congress  assembled  (two- 

3  thirds  of  each  House  concurring  therein),  That  the  follow- 

4  ing  article  is  proposed  as  an  amendment  to  the  Constitu- 

5  tion  of  the  United  States,  which  shall  be  valid  to  all  intents 

6  and  purposes  as  part  of  the  Constitution  when  ratified  by 

7  the  legislatures  of  three-fourths  of  the  several  States  with- 

8  in  seven  years  after  the  date  of  its  submission  for  ratifica- 

9  tion: 
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2 

1  "Article  — 

2  "Section  1.  To  ensure  that  the  victim  is  treated  with 

3  fairness,  dignity,  and  respect,  from  the  occurrence  of  a 

4  crime  of  violence  and  other  crimes  as  may  be  defined  by 

5  law  pursuant  to  section  2  of  this  article,  and  throughout 

6  the  criminal,  military,  and  juvenile  justice  processes,  as 

7  a  matter  of  fundamental  rights  to  liberty,  justice,  and  due 

8  process,  the  victim  shall  have  the  following  rights:  to  be 

9  informed  of  and  given  the  opportunity  to  be  present  at 

10  every  proceeding  in  which  those  rights  are  extended  to  the 

1 1  accused  or  convicted  offender;  to  be  heard  at  any  proceed- 

12  ing  involving  sentencing,  including  the  right  to  object  to 

13  a  previously  negotiated  plea,  or  a  release  from  custody; 

14  to  be  informed  of  any  release  or  escape;  and  to  a  speedy 

15  trial,  a  final  conclusion  free  from  unreasonable  delay,  full 

16  restitution  from  the  convicted  offender,  reasonable  meas- 

17  ures  to  protect  the  victim  from  violence  or  intimidation 

18  by  the  accused  or  convicted  offender,  and  notice  of  the 

19  victim's  rights. 

20  "Section  2.  The  several  States,  with  respect  to  a 

21  proceeding  in  a  State  forum,  and  the  Congress,  with  re- 

22  spect  to  a  proceeding  in  a  United  States  forum,  shall  have 

23  the  power  to  implement  further  this  article  by  appropriate 

24  legislation.". 

O 

SJ  52  IS 
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Additional  Submission  for  the  Record 


U.S.  Senate 
Washington,  DC,  June  11,  1996. 
Hon.  Orrin  G.  Hatch, 
U.S.  Senate,  Washington,  DC 

Dear  Chairman  Hatch:  Karen  and  Monte  Colvin  of  Tucson,  Arizona,  whose  19- 
year-old  son  Mike  was  killed  in  1990,  drove  their  three-wheel  Harley-Davidson 
across  the  country  to  Washiiu^n,  D.C.,  where  they  presented  me  with  a  2,000-sig- 
nature  petition  in  support  of  the  Victims'  Rights  Constitutional  Amendment  (SJ. 
Res.  52). 

The  Colvins  collected  denatures  for  their  petition  through  mailings  sent  to  people 
throu^out  the  nation.  The  petition  includes  signatiu^s  from  several  states,  and 
even  some  from  American  servicemen  serving  in  Bosnia.  I  have  enclosed  the  peti- 
tion, and  an  article  that  appeared  in  the  May  23,  1996  edition  of  the  Tucson  Citizen 
about  the  Colvins'  trip  for  your  review.  I  would  like  the  article  to  be  included  as 
part  of  the  record  on  the  Judidaiv  Committee's  April  23  hearing  on  S.J.  Res.  52 
I  appreciate  your  attention  to  this  matter,  and  your  efforts  to  ensiue  that  the 
rights  of  crime  victims  are  protected  by  the  United  States  Constitution. 
Sincerely, 

Jon  Kyl, 
U.S.  Senator. 
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